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the Public Utility Act and the Invest-
ment Company Act shall apply to the 
electronic filing. 

[58 FR 14670, Mar. 18, 1993; 58 FR 21349, Apr. 
21, 1993, as amended at 65 FR 24801, Apr. 27, 
2000]

FOREIGN PRIVATE ISSUERS AND FOREIGN 
GOVERNMENTS

§§ 232.600–232.903 [Reserved]

PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 
1933

Sec.
239.0–1 Availability of forms.

Subpart A—Forms for Registration 
Statements

239.4–239.8 [Reserved] 
239.9 Form SB–1, optional form for the reg-

istration of securities to be sold to the 
public by certain small business issuers. 

239.10 Form SB–2, optional form for the reg-
istration of securities to be sold to the 
public by small business issuers. 

239.11 Form S–1, registration statement 
under the Securities Act of 1933. 

239.12 Form S–2, for registration under the 
Securities Act of 1933 of securities of cer-
tain issuers. 

239.13 Form S–3, for registration under the 
Securities Act of 1933 of securities of cer-
tain issuers offered pursuant to certain 
types of transactions. 

239.14 Form N–2, for closed-end manage-
ment investment companies registered 
on Form N–8A. 

239.15 Form N–1, for open-end management 
investment companies registered on 
Form N–8A. 

239.15A Form N–1A, registration statement 
of open-end management investment 
companies. 

239.16 Form S–6, for unit investment trusts 
registered on Form N–8B–2. 

239.16b Form S–8, for registration under the 
Securities Act of 1933 of securities to be 
offered to employees pursuant to em-
ployee benefit plans. 

239.17 [Reserved] 
239.17a Form N–3, registration statement 

for separate accounts organized as man-
agement investment companies. 

239.17b Form N–4, registration statement 
for separate accounts organized as unit 
investment trusts. 

239.17c Form N–6, registration statement 
for separate accounts organized as unit 
investment trusts that offer variable life 
insurance policies. 

239.18 Form S–11, for registration under the 
Securities Act of 1933 of securities of cer-
tain real estate companies. 

239.19 [Reserved] 
239.20 Form S–20, for standardized options. 
239.23 Form N–14, for the registration of se-

curities issued in business combination 
transactions by investment companies 
and business development companies. 

239.24 Form N–5, form for registration of 
small business investment company 
under the Securities Act of 1933 and the 
Investment Company Act of 1940. 

239.25 Form S–4, for the registration of se-
curities issued in business combination 
transactions. 

239.26–239.30 [Reserved] 
239.31 Form F–1, registration statement 

under the Securities Act of 1933 for secu-
rities of certain foreign private issuers. 

239.32 Form F–2, for registration under the 
Securities Act of 1933 for securities of 
certain foreign private issuers. 

239.33 Form F–3, for registration under the 
Securities Act of 1933 of securities of cer-
tain foreign private issuers offered pursu-
ant to certain types of transactions. 

239.34 Form F–4, for registration of securi-
ties of foreign private issuers issued in 
certain business combination trans-
actions. 

239.35 [Reserved] 
239.36 Form F–6, for registration under the 

Securities Act of 1933 of depositary 
shares evidenced by American Deposi-
tary Receipts. 

239.37 Form F–7, for registration under the 
Securities Act of 1933 of securities of cer-
tain Canadian issuers offered for cash 
upon the exercise of rights granted to ex-
isting securityholders. 

239.38 Form F–8, for registration under the 
Securities Act of 1933 of securities of cer-
tain Canadian issuers to be issued in ex-
change offers or a business combination. 

239.39 Form F–9, for registration under the 
Securities Act of 1933 of certain invest-
ment grade debt or investment grade pre-
ferred securities of certain Canadian 
issuers. 

239.40 Form F–10, for registration under the 
Securities Act of 1933 of securities of cer-
tain Canadian issuers. 

239.41 Form F–80, for registration under the 
Securities Act of 1933 of securities of cer-
tain Canadian issuers to be issued in ex-
change offers or a business combination. 

239.42 Form F–X, for appointment of agent 
for service of process and undertaking for 
issuers registering securities on Form F–
8, F–9, F–10, or F–80 (§§ 239.38, 239.39, 
239.40, or 239.41 of this chapter) or reg-
istering securities or filing periodic re-
ports on Form 40–F (§ 249.240f of this 
chapter), or by any issuer or other non-
U.S. person filing tender offer documents 
on Schedule 13E–4F, 14D–1F or 14D–9F
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(§§ 240.13e–102, 240.14d–102 or 240.14d–103 of 
this chapter), by any non-U.S. person 
acting as trustee with respect to securi-
ties registered on Form F–7 (§ 239.37 of 
this chapter), F–8, F–9, F–10, F–80 or SB–
2 (§ 239.10 of this chapter), or by a Cana-
dian issuer qualifying an offering state-
ment pursuant to Regulation A (§ 230.251 
et seq.) on Form 1–A (§ 239.90 of this chap-
ter), or registering securities on Form 
SB–2. 

239.43 Form F–N, appointment of agent for 
service of process by foreign banks and 
foreign insurance companies and certain 
of their holding companies and finance 
subsidiaries making public offerings of 
securities in the United States. 

239.44–239.61 [Reserved] 
239.62 Form ET, transmittal form for elec-

tronic format documents on magnetic 
tape or diskette to be filed on the 
EDGAR system. 

239.63 Form ID, uniform application for ac-
cess codes to file on EDGAR. 

239.64 Form SE, form for submission of 
paper format exhibits by electronic fil-
ers. 

239.65 Form TH, Notification of reliance on 
temporary hardship exemption.

Subpart B—Forms Pertaining to Exemptions

239.90 Form 1–A, offering statement under 
Regulation A. 

239.91 Form 2–A, report pursuant to Rule 257 
of Regulation A. 

239.92–239.143 [Reserved] 
239.144 Form 144, for notice of proposed sale 

of securities pursuant to § 230.144 of this 
chapter. 

239.145–239.199 [Reserved] 
239.200 Form 1–E, notification under Regu-

lation E. 
239.201 Form 2–E, report of sales pursuant 

to Rule 609 of Regulation E. 
239.202–239.300 [Reserved] 
239.500 Form D, notice of sales of securities 

under Regulation D and section 4(6) of 
the Securities Act of 1933. 

239.701 [Reserved] 
239.800 Form CB, report of sales of securi-

ties in connection with an exchange offer 
or a rights offering.

AUTHORITY: 15 U.S.C. 77f, 77g, 77h, 77j, 77s, 
77z–2, 77sss, 78c, 78l, 78m, 78n, 78o(d), 78u–5, 
78w(a), 78ll(d), 79e, 79f, 79g, 79j, 79l, 79m, 79n, 
79q, 79t, 80a–8, 80a–24, 80a–26, 80a–29, 80a–30, 
and 80a–37, unless otherwise noted.
Sections 239.31, 239.32 and 239.33 are also 
issued under 15 U.S.C. 78l, 78m, 78o, 78w, 80a–
8, 80a–29, 80a–30, 80a–37 and 12 U.S.C. 241. 

Secs. 239.62, 239.63 and 239.64 also issued 
under secs. 6, 7, 8, 10 and 19(a) of the Securi-
ties Act (15 U.S.C. 77f, 77g, 77h, 77j, 77s(a)); 
secs. 3(b), 12, 13, 14, 15(d) and 23(a) of the Ex-
change Act (15 U.S.C. 78c(b), 78l, 78m, 78n, 
78o(d), 78w(a)); secs. 5, 6, 7, 10, 12, 13, 14, 17 

and 20 of the Holding Company Act (15 U.S.C. 
79e, 79f, 79g, 79j, 79l, 79m, 79n, 79q and 79t); 
sec. 319(a) of the Trust Indenture Act (15 
U.S.C. 77sss(a)) and secs. 8, 24, 30 and 38 of 
the Investment Company Act (15 U.S.C. 80a–
8, 80a–29 and 80a–37).

SOURCE: 33 FR 18991, Dec. 20, 1968, unless 
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to 
part 239 appear at 57 FR 36501, Aug. 13, 1992.

§ 239.0–1 Availability of forms. 

(a) This part identifies and describes 
the forms prescribed for use under the 
Securities Act of 1933. 

(b) Any person may obtain a copy of 
any form prescribed for use in this part 
by written request to the Securities 
and Exchange Commission, 450 Fifth 
Street, N.W., Washington, D.C. 20549. 
Any persons may inspect the forms at 
this address and at the Commission’s 
regional and district offices. (See 
§ 200.11 of this chapter for the addresses 
of SEC regional and district offices.) 

[46 FR 17757, Mar. 20, 1981, as amended at 47 
FR 26820, June 22, 1982; 59 FR 5945, Feb. 9, 
1994]

Subpart A—Forms for Registration 
Statements

§§ 239.4—239.8 [Reserved]

§ 239.9 Form SB–1, optional form for 
the registration of securities to be 
sold to the public by certain small 
business issuers. 

Small business issuers, as defined in 
Rule 405 (17 CFR 230.405 of this chap-
ter), may use this form to register up 
to $10,000,000 of securities to be sold for 
cash, if they have not registered more 
than $10,000,000 in securities offerings 
in any continuous 12-month period, in-
cluding the transaction being reg-
istered. In calculating the $10,000,000 
ceiling, issuers should include all offer-
ings which were registered under the 
Securities Act, other than any 
amounts registered on Form S–8 
(§ 239.16b). 

[58 FR 26515, May 4, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form SB–1, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.
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§ 239.10 Form SB–2, optional form for 
the registration of securities to be 
sold to the public by small business 
issuers. 

Small business issuers defined in 
Rule 405 (17 CFR 230.405 of this chapter) 
may use this form to register securities 
to be sold for cash. For further infor-
mation concerning eligibility toward 
this form see Item 10(a) of Regulation 
S–B (17 CFR 228.10 et seq.) 

[57 FR 36473, Aug. 13, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form SB–2, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.11 Form S–1, registration state-
ment under the Securities Act of 
1933. 

This form shall be used for registra-
tion under the Securities Act of 1933 of 
securities of all issuers for which no 
other form is authorized or prescribed, 
except that this form shall not be used 
for securities of foreign governments or 
political subdivisions thereof. 

(Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 
209, 48 Stat. 906, 908; sec. 8, 68 Stat. 685; 15 
U.S.C. 77g, 77j, 77s(a); secs. 12, 13, 14, 15(d), 23, 
48 Stat. 892, 894, 895, 901; sec. 203(a), 49 Stat. 
704; secs. 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec. 
202, 68 Stat. 686; secs. 3, 4, 5, 6, 10, 78 Stat. 
565–568, 569, 570–574, 88a; secs. 1, 2, 3, 82 Stat. 
454, 455; secs. 1, 2, 3–5, 28(c), 84 Stat. 1435, 1479; 
sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 89 
Stat. 117, 118, 119, 155 (15 U.S.C. 78l, 78m, 78n, 
78o(d), 1979))

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–1, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.12 Form S–2, for registration 
under the Securities Act of 1933 of 
securities of certain issuers. 

This form may be used for registra-
tion of securities under the Securities 
Act of 1933 which are offered or to be 
offered in any transaction other than 
an exchange offer for securities of an-
other person by any registrant which 
meets the following conditions: 

(a) The registrant is organized under 
the laws of the United States or any 
State or Territory or the District of 
Columbia and has its principal business 

operations in the United States or its 
territories; 

(b) The registrant has a class of secu-
rities registered pursuant to section 
12(b) of the Securities Exchange Act of 
1934 (Exchange Act) or has a class of eq-
uity securities registered pursuant to 
section 12(g) of the Exchange Act or is 
required to file reports pursuant to sec-
tion 15(d) of the Exchange Act; 

(c) The registrant: 
(1) Has been subject to the require-

ments of section 12 of 15(d) of the Ex-
change Act and has filed all the mate-
rial required to be filed pursuant to 
section 13, 14 or 15(d) for a period of at 
least thirty-six calendar months imme-
diately preceding the filing of the reg-
istration statement on this Form; and 

(2) Has filed in a timely manner all 
reports required to be filed during the 
twelve calendar months and any por-
tion of a month immediately preceding 
the filing of the registration statement 
and, if the registrant has used (during 
the twelve calendar months and any 
portion of a month immediately pre-
ceding the filing of the registration 
statement) Rule 12b–25(b) (§ 240.12b–
25(b) of this chapter) under the Ex-
change Act with respect to a report or 
a portion of a report, that report or 
portion thereof has actually been filed 
within the time period prescribed by 
that rule; and 

(d) Neither the registrant nor any of 
its consolidated or unconsolidated sub-
sidiaries have, since the end of their 
last fiscal year for which certified fi-
nancial statements of the registrant 
and its consolidated subsidiaries were 
included in a report filed pursuant to 
section 13(a) or 15(d) of the Exchange 
Act: 

(1) Failed to pay any dividend or 
sinking fund installment on preferred 
stock; or 

(2) Defaulted (i) on any installment 
or installments on indebtedness for 
borrowed money, or (ii) on any rental 
on one or more long term leases, which 
defaults in the aggregate are material 
to the financial position of the reg-
istrant and its consolidated and uncon-
solidated subsidiaries, taken as a 
whole. 

(e) A foreign issuer, other than a for-
eign government, which satisfies all of 
the above provisions of these registrant
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eligibility requirements except the pro-
visions in paragraph (a) of this section 
relating to organization and principal 
business shall be deemed to have met 
these registration eligibility require-
ments provided that such foreign issuer 
files the same reports with the Com-
mission under section 13(a) or 15(d) of 
the Exchange Act as a domestic reg-
istrant pursuant to paragraph (c) of 
this section. 

(f) If a registrant is a successor reg-
istrant it shall be deemed to have met 
conditions in paragraphs (a), (b), (c) 
and (d) of this section if: 

(1) Its predecessor and it, taken to-
gether, do so, provided that the succes-
sion was primarily for the purpose of 
changing the state of incorporation of 
the predecessor of forming a holding 
company and that the assets and liabil-
ities of the successor at the time of 
succession were substantially the same 
as those of the predecessor; or 

(2) All predecessors met the condi-
tions at the time of succession and the 
registrant has continued to do so since 
the succession. 

(g) If a registrant is a majority-
owned subsidiary which does not itself 
meet the conditions of the eligibility 
requirements, it shall nevertheless be 
deemed to have met such conditions if 
its parent meets the conditions and if 
the parent fully guarantees the securi-
ties being registered as to principal and 
interest. Note: In such an instance the 
parent-guarantor is the issuer of a sep-
arate security consisting of the guar-
antee which must be concurrently reg-
istered but may be registered on the 
same registration statement as are the 
guaranteed securities. 

(h) Electronic filings. In addition to 
satisfying the foregoing conditions of 
this section, a registrant subject to the 
electronic filing requirements of Rule 
101 of Regulation S–T (§ 232.101 of this 
chapter) shall have filed with the Com-
mission: 

(1) all required electronic filings, in-
cluding confirming electronic copies of 
documents submitted in paper pursu-
ant to a temporary hardship exemption 
as provided in Rule 201 of Regulation 
S–T (§ 232.201 of this chapter); and 

(2) all Financial Data Schedules re-
quired to be submitted pursuant to 
Item 601(c) of Regulation S–K 

(§ 229.601(c) of this chapter) and Item 
601(c) of Regulation S–B (§ 228.601(c) of 
this chapter). 

[47 FR 11451, Mar. 16, 1982, as amended at 56 
FR 30055, July 1, 1991; 58 FR 14678, Mar. 18, 
1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–2, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.13 Form S–3, for registration 
under the Securities Act of 1933 of 
securities of certain issuers offered 
pursuant to certain types of trans-
actions. 

This form may be used by any reg-
istrant which meets the requirements 
of paragraph (a) of this section 
(Registrant Requirements) for the reg-
istration of securities under the Secu-
rities Act of 1933 (Securities Act) which 
are offered in any transaction specified 
in paragraph (b) of this section 
(Transaction Requirements), provided 
that the requirements applicable to the 
specified transaction are met. With re-
spect to majority-owned subsidiaries, 
see paragraph (c) below. 

(a) Registrant requirements. Reg-
istrants must meet the following con-
ditions in order to use this Form for 
registration under the Securities Act 
of securities offered in the transactions 
specified in paragraph (b) of this sec-
tion: 

(1) The registrant is organized under 
the laws of the United States or any 
State or Territory or the District of 
Columbia and has its principal business 
operations in the United States or its 
territories. 

(2) The registrant has a class of secu-
rities registered pursuant to section 
12(b) of the Securities Exchange Act of 
1934 (Exchange Act) or a class of equity 
securities registered pursuant to sec-
tion 12(g) of the Exchange Act or is re-
quired to file reports pursuant to sec-
tion 15(d) of the Exchange Act; 

(3) The registrant: (i) Has been sub-
ject to the requirements of section 12 
or 15(d) of the Exchange Act and has 
filed all the material required to be 
filed pursuant to sections 13, 14 or 15(d) 
for a period of at least twelve calendar
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months immediately preceding the fil-
ing of the registration statement on 
this Form; and 

(ii) Has filed in a timely manner all 
reports required to be filed during the 
twelve calendar months and any por-
tion of a month immediately preceding 
the filing of the registration statement 
and, if the registrant has used (during 
the twelve calendar months and any 
portion of a month immediately pre-
ceding the filing of the registration 
statement) Rule 12b–25(b) (§ 240.12b–
25(b) of this chapter) under the Ex-
change Act with respect to a report or 
a portion of a report, that report or 
portion thereof has actually been filed 
within the time period prescribed by 
the Rule; and 

(4) The provisions of paragraphs (a)(2) 
and (a)(3)(i) of this section do not apply 
to any registered offerings of invest-
ment grade asset-backed securities as 
defined in paragraph (b)(5) of this sec-
tion. 

(5) Neither the registrant nor any of 
its consolidated or unconsolidated sub-
sidiaries have, since the end of the last 
fiscal year for which certified financial 
statements of the registrant and its 
consolidated subsidiaries were included 
in a report filed pursuant to section 
13(a) or 15(d) of the Exchange Act: (i) 
Failed to pay any dividend or sinking 
fund installment on preferred stock; or 
(ii) defaulted (A) on any installment or 
installments on indebtedness for bor-
rowed money, or (B) on any rental on 
one or more long term leases, which de-
faults in the aggregate are material to 
the financial position of the registrant 
and its consolidated and unconsoli-
dated subsidiaries, taken as a whole. 

(6) A foreign issuer, other than a for-
eign government, which satisfies all of 
the above provisions of these registrant 
eligibility requirements except the pro-
visions in paragraph (a)(1) of this sec-
tion relating to organization and prin-
cipal business shall be deemed to have 
met these registrant eligibility re-
quirements provided that such foreign 
issuer files the same reports with the 
Commission under section 13(a) or 15(d) 
of the Exchange Act as a domestic reg-
istrant pursuant to paragraph (a)(3) of 
this section. 

(7) If the registrant is a successor 
registrant, it shall be deemed to have 

met conditions in paragraph (a)(1), (2), 
(3), and (5) of this section if: 

(i) its predecessor and it, taken to-
gether, do so, provided that the succes-
sion was primarily for the purpose of 
changing the state of incorporation of 
the predecessor or forming a holding 
company and that the assets and liabil-
ities of the successor at the time of 
succession were substantially the same 
as those of the predecessor; or 

(ii) If all predecessors met the condi-
tions at the time of succession and the 
registrant has continued to do so since 
the succession. 

(8) Electronic filings. In addition to 
satisfying the foregoing conditions, a 
registrant subject to the electronic fil-
ing requirements of Rule 101 of Regula-
tion S–T (§ 232.101 of this chapter) shall 
have filed with the Commission: 

(i) All required electronic filings, in-
cluding confirming electronic copies of 
documents submitted in paper pursu-
ant to a temporary hardship exemption 
as provided in Rule 201 of Regulation 
S–T (§ 232.201 of this chapter); and 

(ii) All Financial Data Schedules re-
quired to be submitted pursuant to 
Item 601(c) of Regulation S–K 
(§ 229.601(c) of this chapter) and Item 
601(c) of Regulation S–B (§ 228.601(c) of 
this chapter). 

(b) Transaction requirements. Security 
offerings meeting any of the following 
conditions and made by registrants 
meeting the Registrant Requirements 
above may be registered on this Form: 

(1) Primary and secondary offerings by 
certain registrants. Securities to be of-
fered for cash by or on behalf of a reg-
istrant, or outstanding securities to be 
offered for cash for the account of any 
person other than the registrant, in-
cluding securities acquired by standby 
underwriters in connection with the 
call or redemption by the registrant of 
warrants or a class of convertible secu-
rities; provided that the aggregate mar-
ket value of the voting and non-voting 
common equity held by non-affiliates 
of the registrant is $75 million or more.

Instruction: The aggregate market value of 
the registrant’s outstanding voting stock 
shall be computed by use of the price at 
which the stock was last sold, or the average 
of the bid and asked prices of such stock, as 
of a date within 60 days prior to the date of 
filing. See the definition of affiliate in Secu-
rities Act Rule 405 (§ 230.405 of this chapter).

VerDate Dec<13>2002 11:11 Jun 06, 2003 Jkt 200053 PO 00000 Frm 00671 Fmt 8010 Sfmt 8010 Y:\SGML\200053T.XXX 200053T



672

17 CFR Ch. II (4–1–03 Edition)§ 239.13

(2) Primary offerings of non-convertible 
investment grade securities. Non-convert-
ible securities to be offered for cash by 
or on behalf of a registrant, provided 
such securities at the time of sale are 
investment grade securities, as defined 
below. A non-convertible security is an 
investment grade security if, at the 
time of sale, at least one nationally 
recognized statistical rating organiza-
tion (as that term is used in Rule 15c3–
1(c)(2)(vi)(F) under the Securities Ex-
change Act of 1934 (§ 240.15c3–
1(c)(2)(vi)(F) of this chapter)) has rated 
the security in one of its generic rating 
categories which signifies investment 
grade; typically, the four highest rat-
ing categories (within which there may 
be sub-categories or gradations indi-
cating relative standing) signify in-
vestment grade. 

(3) Transactions involving secondary of-
ferings. Outstanding securities to be of-
fered for the account of any person 
other than the issuer, including securi-
ties acquired by standby underwriters 
in connection with the call or redemp-
tion by the issuer of warrants or a class 
of convertible securities, if securities 
of the same class are listed and reg-
istered on a national securities ex-
change or are quoted on the automated 
quotation system of a national securi-
ties association. In addition, Form S–3 
may be used by affiliates to register se-
curities for resale pursuant to the con-
ditions specified in General Instruction 
C to Form S–8 (§ 239.16b of this chap-
ter). 

(4) Rights offerings, dividend or interest 
reinvestment plans, and conversions, war-
rants and options. (i) Securities to be of-
fered: 

(A) Upon the exercise of outstanding 
rights granted by the issuer of the se-
curities to be offered, if such rights are 
granted on a pro rata basis to all exist-
ing security holders of the class of se-
curities to which the rights attach; 

(B) Under a dividend or interest rein-
vestment plan; or 

(C) Upon the conversion of out-
standing convertible securities or the 
exercise of outstanding warrants or op-
tions issued by the issuer of the securi-
ties to be offered, or an affiliate of that 
issuer. 

(ii) However, Form S–3 is available 
for registering these securities only if 

the issuer has sent, within the twelve 
calendar months immediately before 
the registration statement is filed, ma-
terial containing the information re-
quired by § 240.14a–3(b) of this chapter 
under the Exchange Act to: 

(A) All record holders of the rights; 
(B) All participants in the plans; or 
(C) All record holders of the convert-

ible securities, warrants or options, re-
spectively. 

(iii) The issuer also must have pro-
vided, within the twelve calendar 
months immediately before the Form
S–3 registration statement is filed, the 
information required by Items 401, 402 
and 403 of Regulation S–K (§§ 229.401 
through 229.403 of this chapter) to: 

(A) Holders of rights exercisable for 
common stock; 

(B) Holders of securities convertible 
into common stock; and 

(C) Participants in plans that may 
invest in common stock, securities 
convertible into common stock, or war-
rants or options exercisable for com-
mon stock, respectively. 

(5) Offerings of investment grade asset-
backed securities. Asset-backed securi-
ties to be offered for cash, provided the 
securities are investment grade securi-
ties, as defined in paragraph (b)(2) of 
this section (Primary offerings of non-
convertible investment grade securi-
ties). For purposes of this Form, the 
term ‘‘asset-backed security’’ means a 
security that is primarily serviced by 
the cashflows of a discrete pool of re-
ceivables or other financial assets, ei-
ther fixed or revolving, that by their 
terms convert into cash within a finite 
time period plus any rights or other as-
sets designed to assure the servicing or 
timely distribution of proceeds to the 
security holders. 

(c) Majority-owned subsidiaries. If a 
registrant is a majority-owned sub-
sidiary, security offerings may be reg-
istered on this Form if: 

(1) The registrant-subsidiary itself 
meets the Registrant Requirements 
and the applicable Transaction Re-
quirement; 

(2) The parent of the registrant-sub-
sidiary meets the Registrant Require-
ments and the conditions of Trans-
action Requirement in paragraph (b)(2) 
of this section (Primary offerings of
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non-convertible investment grade secu-
rities) are met; or 

(3) The parent of the registrant-sub-
sidiary meets the Registrant Require-
ments and the applicable Transaction 
Requirement, and fully and uncondi-
tionally guarantees the payment obli-
gations on the securities being reg-
istered, and the securities being reg-
istered are non-convertible securities. 
Note: In such an instance, the parent-
guarantor is the issuer of a separate se-
curity consisting of the guarantee 
which must be concurrently registered 
but may be registered on the same reg-
istration statement as are the guaran-
teed securities. 

(d) Rights offerings by foreign private 
issuers. A Foreign private issuer meet-
ing eligibility requirements in para-
graphs (a)(2), (a)(3) and (a)(4) of this 
section may use Form S–3 to register 
securities to be offered upon the exer-
cise of outstanding rights granted by 
the issuer of the securities to be offered 
if such rights are granted pro rata to 
all existing security holders of the 
class of securities to which the rights 
attach. In complying with Item 11 of 
this Form, the registrant shall describe 
those material changes that have oc-
curred since the end of the latest fiscal 
year for which certified financial state-
ments were included in the registrant’s 
latest filing on Form 20–F (17 CFR 
249.220f). In complying with Item 12 of 
this Form, the registrant shall incor-
porate by reference its latest filing on 
Form 20–F. The registrant also shall: 

(1) Furnish with the prospectus (or 
have furnished previously) to all its 
shareholders resident in the United 
States, including those holding under 
American Depository Receipts or simi-
lar arrangements, a copy of its latest 
annual report to security holders, if in 
the English language. Such annual re-
ports or prospectus shall contain the 
registrant’s undertaking to send 
promptly to any such United States 
holder, upon written request, a copy of 
the registrant’s latest filing on Form 
20–F; or 

(2) Furnish with the prospectus a 
copy of its latest filing on Form 20–F. 

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54 
Stat. 857; sec. 8, 68 Stat. 685; sec. 308(a)(2), 90 
Stat. 57; secs. 3(b), 12, 13, 14, 15(d), 23(a), 48 
Stat. 882, 892, 894, 895, 901; secs. 203(a), 1, 3, 8, 
49 Stat. 704, 1375, 1377, 1379; sec. 202, 68 Stat. 
686; secs. 4, 5, 6(d), 78 Stat. 569, 570–574; secs. 
1, 2, 3, 82 Stat. 454, 455; secs. 28(c), 1, 2, 3, 4, 
5, 84 Stat. 1435, 1497; sec. 105(b), 88 Stat. 1503; 
secs. 8, 9, 10, 89 Stat. 117, 118, 119; sec. 308(b), 
90 Stat 57; sec. 18, 89 Stat. 155; secs. 202, 203, 
204, 91 Stat. 1494, 1498–1500; sec. 20(a), 49 Stat. 
833; sec. 319, 53 Stat. 1173; sec. 38, 54 Stat. 841; 
15 U.S.C. 77f, 77g, 77h, 77j, 77s(a), 78c(b), 78l, 
78m, 78n, 78o(d), 78w(a), 79t(a), 77sss(a), 80a-
37) 

[47 FR 11453, Mar. 16, 1982, as amended at 56 
FR 30055, July 1, 1991; 57 FR 48976, Oct. 29, 
1992; 58 FR 14679, Mar. 18, 1993; 58 FR 16771, 
Mar. 31, 1993; 62 FR 26388, May 14, 1997; 64 FR 
11116, Mar. 8, 1999]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–3, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.14 Form N–2 for closed end man-
agement investment companies reg-
istered on Form N–8A. 

Form N–2 shall be used for registra-
tion under the Securities Act of 1933 of 
securities of all closed end manage-
ment investment companies registered 
under the Investment Company Act of 
1940 on form N–8A (§ 274.10 of this chap-
ter). This form is also to be used for 
the registration statement of such 
companies pursuant to section 8(b) of 
the Investment Company Act of 1940 
(§ 274.11a–1 of this chapter). This form 
is not applicable for small business in-
vestment companies which register 
pursuant to §§ 239.24 and 274.5 of this 
chapter. 

[43 FR 39554, Sept. 5, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–2, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

VerDate Dec<13>2002 11:11 Jun 06, 2003 Jkt 200053 PO 00000 Frm 00673 Fmt 8010 Sfmt 8010 Y:\SGML\200053T.XXX 200053T



674

17 CFR Ch. II (4–1–03 Edition)§ 239.15

§ 239.15 Form N–1 for open-end man-
agement investment companies reg-
istered on Form N–8A. 

Form N–1 shall be used for the reg-
istration under the Securities Act of 
1933 of securities of all open-end man-
agement investment companies that 
are separate accounts of insurance 
companies as defined by section 2(a)(37) 
of the Investment Company Act of 1940 
registered under the Investment Com-
pany Act of 1940 on form N–8A (§ 274.10 
of this chapter). This form is also to be 
used for the registration statement of 
such companies pursuant to section 
8(b) of the Investment Company Act of 
1940 (§ 274.11 of this chapter). This form 
is not applicable for small business in-
vestment companies which register 
pursuant to § 239.24 and § 274.5 of this 
chapter. 

(Sec. 19, Securities Act of 1933 (15 U.S.C. 77s; 
secs. 8 and 38, Investment Company Act of 
1940 (15 U.S.C. 80a–8 and 80a–37))) 

[49 FR 32060, Aug. 10, 1984]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–1, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.15A Form N–1A, registration 
statement of open-end management 
investment companies. 

Form N–1A shall be used for the reg-
istration under the Securities Act of 
1933 of securities of open-end manage-
ment investment companies other than 
separate accounts of insurance compa-
nies registered under the Investment 
Company Act of 1940 (on form N–1) 
(§ 270.11 of this chapter). This form is 
also to be used for the registration 
statement of such companies pursuant 
to section 8(b) of the Investment Com-
pany Act of 1940 (§ 270.11A of this chap-
ter). This form is not applicable for 
small business investment companies 
which register pursuant to §§ 239.24 and 
274.5 of this chapter. 

[48 FR 37940, Aug. 22, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–1A, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.16 Form S–6, for unit investment 
trusts registered on Form N–8B–2. 

This form may be used for registra-
tion under the Securities Act of 1933 of 
securities of any unit investment trust 
registered under the Investment Com-
pany Act of 1940 on Form N–8B–2 
(§ 274.12 of this chapter).

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–6, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.16b Form S–8, for registration 
under the Securities Act of 1933 of 
securities to be offered to employ-
ees pursuant to employee benefit 
plans. 

(a) Any registrant that, immediately 
prior to the time of filing a registra-
tion statement on this form, is subject 
to the requirement to file reports pur-
suant to sections 13 or 15(d) of the Se-
curities Exchange Act of 1934, and has 
filed all reports and other materials re-
quired to be filed by such requirements 
during the preceding 12 months (or for 
such shorter period that the registrant 
was required to file such reports and 
materials), may use this form for reg-
istration under the Securities Act of 
1933 (the Act) of the following securi-
ties: 

(1) Securities of the registrant to be 
offered to its employees or employees 
of its subsidiaries or parents under any 
employee benefit plan. The form also is 
available for the exercise of employee 
benefit plan options by an employee’s 
family member (as defined in General 
Instruction A.1(a)(5) to Form S–8) who 
has acquired the options from the em-
ployee through a gift or a domestic re-
lations order. 

(2) Interests in the above plans, if 
such interests constitute securities and 
are required to be registered under the 
Act. (See Release No. 33–6188 (February 
1, 1980) and section 3(a)(2) of the Act.) 

(b) Electronic filings. In addition to 
satisfying the foregoing conditions, a 
registrant subject to the electronic fil-
ing requirements of Rule 101 of Regula-
tion S–T (§ 232.101 of this chapter) shall 
have filed with the Commission: 

(1) All required electronic filings, in-
cluding confirming electronic copies of
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documents submitted in paper pursu-
ant to a temporary hardship exemption 
as provided in Rule 201 of Regulation 
S–T (§ 232.201 of this chapter); and 

(2) All Financial Data Schedules re-
quired to be submitted pursuant to 
Item 601(c) of Regulation S–K 
(§ 229.601(c) of this chapter) and Item 
601(c) of Regulation S–B (§ 228.601(c) of 
this chapter). 

[55 FR 23925, June 13, 1990, as amended at 58 
FR 14680, Mar. 18, 1993; 64 FR 11116, Mar. 8, 
1999]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–8, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.17 [Reserved]

§ 239.17a Form N–3, registration state-
ment for separate accounts orga-
nized as management investment 
companies. 

Form N–3 shall be used for registra-
tion under the Securities Act of 1933 of 
securities of separate accounts that 
offer variable annuity contracts and 
which register under the Investment 
Company Act of 1940 as management 
investment companies, and certain 
other separate accounts. This form is 
also to be used for the registration 
statement of such separate accounts 
pursuant to section 8(b) of the Invest-
ment Company Act of 1940 (§ 274.11b of 
this chapter). 

[50 FR 26160, June 25, 1985]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–3, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.17b Form N–4, registration state-
ment for separate accounts orga-
nized as unit investment trusts. 

Form N–4 shall be used for registra-
tion under the Securities Act of 1933 of 
securities of separate accounts that 
offer variable annuity contracts and 
which register under the Investment 
Company Act of 1940 as unit invest-
ment trusts, and certain other separate 
accounts. This form is also to be used 
for the registration statement of such 
separate accounts pursuant to section 

8(b) of the Investment Company Act of 
1940 (§ 274.11c of this chapter). 

[50 FR 26160, June 25, 1985]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–4, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.17c Form N–6, registration state-
ment for separate accounts orga-
nized as unit investment trusts that 
offer variable life insurance poli-
cies. 

Form N–6 shall be used for registra-
tion under the Securities Act of 1933 of 
securities of separate accounts that 
offer variable life insurance policies 
and that register under the Investment 
Company Act of 1940 as unit invest-
ment trusts. This form is also to be 
used for the registration statement of 
such separate accounts pursuant to 
section 8(b) of the Investment Com-
pany Act of 1940 (§ 274.11d of this chap-
ter). 

[67 FR 19870, Apr. 23, 2002]

§ 239.18 Form S–11, for registration 
under the Securities Act of 1933 of 
securities of certain real estate 
companies. 

This form shall be used for registra-
tion under the Securities Act of 1933 of 
(a) securities issued by real estate in-
vestment trusts, as defined in section 
356 of the Internal Revenue Code, or (b) 
securities issued by other issuers whose 
business is primarily that of acquiring 
and holding for investment real estate 
or interests in real estate or interests 
in other issuers whose business is pri-
marily that of acquiring and holding 
real estate or interests in real estate 
for investment. This form shall not be 
used, however, by any issuer which is 
an investment company registered or 
required to register under the Invest-
ment Company Act of 1940.

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–11, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.
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§ 239.19 [Reserved]

§ 239.20 Form S–20, for standardized 
options. 

This form may be used to register 
standardized options under the Securi-
ties Act of 1933 where the issuer under-
takes not to issue, clear, guarantee or 
accept an option registered on Form S–
20 unless there is a definitive options 
disclosure document meeting the re-
quirements of Rule 9b–1 of the Securi-
ties Exchange Act of 1934. 

[47 FR 41955, Sept. 23, 1982]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–20, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.23 Form N–14, for the registra-
tion of securities issued in business 
combination transactions by invest-
ment companies and business de-
velopment companies. 

This form shall be used by a reg-
istered investment company or a busi-
ness development company as defined 
by section 2(a)(48) of the Investment 
Company Act of 1940 for registration 
under the Securities Act of 1933 of se-
curities to be issued: 

(a) In a transaction of the type speci-
fied in paragraph (a) of Rule 145 
(§ 230.145 of this chapter); 

(b) In a merger in which the applica-
ble state law would not require the so-
licitation of the votes or consents of all 
the security holders of the company 
being acquired; 

(c) In an exchange offer for securities 
of the issuer or another entity; 

(d) In a public reoffering or resale of 
any such securities acquired pursuant 
to this registration statement; 

(e) In more than one of the kinds of 
transactions listed in paragraphs (a) 
through (d) registered on one registra-
tion statement. 

[50 FR 48383, Nov. 25, 1985]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form N–14, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.24 Form N–5, form for registra-
tion of small business investment 
company under the Securities Act 
of 1933 and the Investment Com-
pany Act of 1940. 

This form shall be used for registra-
tion under the Securities Act of 1933 of 
securities issued by any small business 
investment company which is reg-
istered under the Investment Company 
Act of 1940, and which is licensed under 
the Small Business Investment Com-
pany Act of 1958 or which has received 
the preliminary approval of the Small 
Business Administration and has been 
notified by the Administration that it 
may submit a license application. This 
form may also be used for the registra-
tion statement of such company pursu-
ant to section 8(b) of the Investment 
Company Act of 1940. The initial reg-
istration of such company on this form 
will be deemed to be filed under both 
the Securities Act of 1933 and the In-
vestment Company Act of 1940 unless it 
is indicated that the filing is made 
only for the purpose of one of such 
acts. (Same as § 274.5 of this chapter.)

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations Form N–5, see the List of CFR Sec-
tions Affected, which appears in the Finding 
Aids section of the printed volume and on 
GPO Access.

§ 239.25 Form S–4, for the registration 
of securities issued in business com-
bination transactions. 

This form may be used for registra-
tion under the Securities Act of 1933 of 
securities to be issued (a) in a trans-
action of the type specified in para-
graph (a) of Rule 145 (§ 230.145 of this 
chapter); (b) in a merger in which the 
applicable state law would not require 
the solicitation of the votes or con-
sents of all of the security holders of 
the company being acquired; (c) in an 
exchange offer for securities of the 
issuer or another entity; (d) in a public 
reoffering or resale of any such securi-
ties acquired pursuant to this registra-
tion statement; or (e) in more than one 
of the kinds of transactions listed in 
paragraphs (a) through (d) registered 
on one registration statement. 

[50 FR 19001, May 6, 1985]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form S–4, see the List of 
CFR Sections Affected, which appears in the
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Finding Aids section of the printed volume 
and on GPO Access.

§§ 239.26–239.30 [Reserved]

§ 239.31 Form F–1, registration state-
ment under the Securities Act of 
1933 for securities of certain for-
eign private issuers. 

(a) Form F–1 shall be used for reg-
istration under the Securities Act of 
1933 (‘‘Securities Act’’) of securities of 
all foreign private issuers, as defined in 
rule 405 (§ 230.405 of this chapter) for 
which no other form is authorized or 
prescribed. 

(b) If a registrant is a majority-
owned subsidiary, which does not itself 
meet the conditions of these eligibility 
requirements, it shall nevertheless be 
deemed to have met such conditions if 
its parent meets the conditions and if 
the parent fully guarantees the securi-
ties being registered as to principal and 
interest. 

[47 FR 54771, Dec. 6, 1982, as amended at 56 
FR 30055, 30056, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations Form F–1, see the List of CFR Sec-
tions Affected, which appears in the Finding 
Aids section of the printed volume and on 
GPO Access.

§ 239.32 Form F–2, for registration 
under the Securities Act of 1933 for 
securities of certain foreign private 
issuers. 

Any foreign private issuer, as defined 
in Rule 405 (§ 230.405 of this chapter), 
which meets the following conditions 
may use this form for the registration 
of securities under the Securities Act 
of 1933 (Securities Act) which are offered 
or to be offered in any transaction 
other than an exchange offer for securi-
ties of another person: 

(a) The registrant has a class of secu-
rities registered pursuant to section 
12(b) of the Securities Exchange Act of 
1934 (the ‘‘Exchange Act’’) or has a 
class of equity securities registered 
pursuant to section 12(g) of the Ex-
change Act or is required to file reports 
pursuant to section 15(d) of the Ex-
change Act and has filed annual re-
ports on Form 20–F (§ 249.220f of this 
chapter), on Form 10–K and Form 10–
KSB (§ 249.310 of this chapter) or, in the 
case of registrants described in General 
Instruction A. (2) of Form 40–F, on 

Form 40–F (§ 249.240f of this chapter) 
under the Exchange Act. 

(b)(1) The Registrant (i) has been sub-
ject to the requirements of section 12 
or 15(d) of the Exchange Act and has 
filed all the information required to be 
filed pursuant to Section 13, 14 or 15(d) 
for a period of at least thirty-six cal-
endar months immediately preceding 
the filing of the registration statement 
on this form; (ii) has filed in a timely 
manner all reports required to be filed 
during the twelve calendar months and 
any portion of a month immediately 
preceding the filing of the registration 
statement and, if the issuer has used 
(during the twelve calendar months 
and any portion of a month imme-
diately preceding the filing of the reg-
istration statement) Rule 12b–25(b) 
(§ 240.12b–25(b) of this chapter) under 
the Exchange Act with respect to a re-
port or portion of a report, that report 
or portion thereof has actually been 
filed within the time period prescribed 
by the Rule. 

(2) The provisions of paragraph 
(b)(1)(i) of this section do not apply to 
any registrant if: 

(i) The aggregate market value 
worldwide of the voting and non-voting 
common equity of the registrant held 
by non-affiliates is the equivalent of 
$75 million or more, or if non-convert-
ible securities that are ‘‘investment 
grade securities,’’ as defined in Instruc-
tions to paragraph (b) of this section, 
are being registered; and 

(ii) The registrant has filed at least 
one Form 20–F (§ 249.220f of this chap-
ter), Form 40–F (§ 249.240f of this chap-
ter) or Form 10–K (§ 249.310 of this chap-
ter) that is the latest required to have 
been filed.

Instructions to paragraph (b): 1. The aggregate 
market value of the registrant’s outstanding 
voting stock shall be computed by use of the 
price at which the stock was last sold, or the 
average of the bid and asked prices of such 
stock in the principal market for such stock, 
as of a date within 60 days prior to the date 
of filing [See the definition of affiliate in Se-
curities Act Rule 405 (§ 230.405 of this chap-
ter)]. 

2. A non-convertible security is an invest-
ment grade security if, at the time of sale, at 
least one nationally recognized statistical 
rating organization (as that term is used in 
§ 240.15c3–1(c)(2)(vi)(F) of this chapter) has 
rated the security in one of its generic rating 
categories that signifies investment grade;
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typically, the four highest rating categories 
(within which there may be sub-categories or 
gradations indicating relative standing) sig-
nify investment grade.

(c) Neither the registrant nor any of 
its consolidated or unconsolidated sub-
sidiaries have, since the end of their 
last fiscal year for which certified fi-
nancial statements of the registrant 
and its consolidated subsidiaries were 
included in a report filed pursuant to 
section 13(a) or 15(d) of the Exchange 
Act: (1) Failed to pay any dividend or 
sinking fund installment on preferred 
stock; or (2) defaulted (A) on any in-
stallment or installments on indebted-
ness for borrowed money, or (B) on any 
rental on one or more long term leases, 
which defaults in the aggregate are 
material to the financial position of 
the registrant and its consolidated and 
unconsolidated subsidiaries, taken as a 
whole. 

(d) The financial statements included 
in this registration statement comply 
with Item 18 of Form 20–F (§ 249.220f of 
this chapter); provided, however, that if 
the securities being registered are non-
convertible securities that are ‘‘in-
vestment grade securities,’’ as defined 
in Instructions to paragraph (b) of this 
section, such financial statements 
comply with either Item 17 or Item 18 
of Form 20–F (§ 249.220f of this chapter). 

(e) The provisions of paragraphs 
(b)(1)(i) and (d) of this section do not 
apply if the Registrant has filed at 
least one Form 20–F, Form 40–F or 
Form 10–K and Form 10–KSB that is 
the latest required to have been filed 
and if the only securities being reg-
istered are to be offered: 

(1) Upon the exercise of outstanding 
rights granted by the issuer of the se-
curities to be offered, if such rights are 
granted pro rata to all existing 
securityholders of the class of securi-
ties to which the rights attach; 

(2) Pursuant to a dividend or interest 
reinvestment plan; or 

(3) Upon the conversion of out-
standing convertible securities or upon 
the exercise of outstanding transfer-
able warrants issued by the issuer of 
the securities to be offered, or by an af-
filiate of such issuer. The exemptions 
in this paragraph (e) are unavailable if 
securities are to be offered or sold in a 

standby underwriting in the United 
States or similar arrangement. 

(f) If a registrant is a successor reg-
istrant it shall be deemed to have met 
conditions, paragraphs (a), (b), (c), (d) 
and (e) of this section if: (1) Its prede-
cessor and it, taken together, do so, 
provided that the succession was pri-
marily for the purpose of changing the 
state or other jurisdiction of incorpora-
tion of the predecessor of forming a 
holding company and that the assets 
and liabilities of the successor at the 
time of succession were substantially 
the same as those of the predecessor; or 
(2) all predecessors met the conditions 
at the time of succession and the reg-
istrant has continued to do so since the 
succession. 

(g) If a registrant is a majority-
owned subsidiary that does not meet 
the conditions of these eligibility re-
quirements, it nevertheless shall be 
deemed to have met such conditions if 
its parent meets the conditions and if 
the parent fully and unconditionally 
guarantees the payment obligations on 
the securities being registered, and the 
securities being registered are non-con-
vertible securities.

NOTE: In such an instance the parent-guar-
antor is the issuer of a separate security con-
sisting of the guarantee which must be con-
currently registered but may be registered 
on the same registration statement as are 
the guaranteed securities. Both the parent-
guarantor and the subsidiary shall each dis-
close the information required by this Form 
as if each were the only registrant except 
that if the subsidiary will not be eligible to 
file annual reports on Form 20–F or Form 40–
F after the effective date of the registration 
statement, then it shall disclose the infor-
mation specified in Form S–2 (§ 239.12 of this 
chapter). Rule 3–10 of Regulation S–X (§ 210.3–
10 of this chapter) specifies the financial 
statements required.

(h) Electronic filings. In addition to 
satisfying the foregoing conditions, a 
registrant subject to the electronic fil-
ing requirements of Rule 101 of Regula-
tion S–T (§ 232.101 of this chapter) shall 
have filed with the Commission all re-
quired electronic filings, including con-
firming electronic copies of documents 
submitted in paper pursuant to a tem-
porary hardship exemption as provided
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in Rule 201 of Regulation S–T (§ 232.201 
of this chapter). 

[47 FR 54773, Dec. 6, 1982, as amended at 56 
FR 30055, 30056, July 1, 1991; 58 FR 14681, Mar. 
18, 1993; 59 FR 21651, Apr. 26, 1994; 62 FR 26388, 
May 14, 1997]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–2, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.33 Form F–3, for registration 
under the Securities Act of 1933 of 
securities of certain foreign private 
issuers offered pursuant to certain 
types of transactions. 

This instruction sets forth registrant 
requirements and transaction require-
ments for the use of Form F–3. Any for-
eign private issuer, as defined in Rule 
405 (§ 230.405 of this chapter), which 
meets the requirements of paragraph 
(a) of this section (Registrant require-
ments) may use this Form for the reg-
istration of securities under the Secu-
rities Act of 1933 (the Securities Act) 
which are offered in any transaction 
specified in paragraph (b) of this sec-
tion (Transaction requirements), pro-
vided that the requirements applicable 
to the specified transaction are met. 
With respect to majority-owned sub-
sidiaries, see Instruction (a)(6) below. 

(a) Registrant requirements. Except as 
set forth in this paragraph (a), all reg-
istrants must meet the following con-
ditions in order to use this Form F–3 
for registration under the Securities 
Act of securities offered in the trans-
actions specified in paragraph (b) of 
this section: 

(1) The registrant has a class of secu-
rities registered pursuant to section 
12(b) of the Securities Exchange Act of 
1934 (‘‘Exchange Act’’) or has a class of 
equity securities registered pursuant 
to section 12(g) of the Exchange Act or 
is required to file reports pursuant to 
section 15(d) of the Exchange Act and 
has filed at least one annual report on 
Form 20–F (§ 249.220f of this chapter), 
on Form 10–K (§ 249.310 of this chapter) 
or, in the case of registrants described 
in General Instruction A(2) of Form 40–
F, on Form 40–F (§ 249.240f of this chap-
ter) under the Exchange Act. 

(2) The registrant: 
(i) Has been subject to the require-

ments of section 12 or 15(d) of the Ex-

change Act and has filed all the mate-
rial required to be filed pursuant to 
sections 13, 14 or 15(d) of the Exchange 
Act for a period of at least twelve cal-
endar months immediately preceding 
the filing of the registration statement 
on this form; and 

(ii) Has filed in a timely manner all 
reports required to be filed during the 
twelve calendar months and any por-
tion of a month immediately preceding 
the filing of the registration statement 
and, if the registrant has used (during 
those twelve calendar months and that 
portion of a month) § 240.12b–25(b) of 
this chapter with respect to a report or 
a portion of a report, that report or 
portion thereof has actually been filed 
within the time period prescribed by 
§ 240.12b–25(b) of this Chapter. 

(3) Neither the registrant nor any of 
its consolidated or unconsolidated sub-
sidiaries have, since the end of their 
last fiscal year for which certified fi-
nancial statements of the registrant 
and its consolidated subsidiaries were 
included in a report filed pursuant to 
section 13(a) or 15(d) of the Exchange 
Act: (i) Failed to pay any dividend or 
sinking fund installment on preferred 
stock; or (ii) defaulted (A) on any in-
stallment or installments on indebted-
ness for borrowed money, or (B) on any 
rental on one or more long term leases, 
which defaults in the aggregate are 
material to the financial position of 
the registrant and its consolidated and 
unconsolidated subsidiaries, taken as a 
whole. 

(4) If the registrant is a successor 
registrant, it shall be deemed to have 
met conditions 1, 2, 3 and 4 above if: (i) 
Its predecessor and it, taken together, 
do so, provided that the succession was 
primarily for the purpose of changing 
the state or other jurisdiction of incor-
poration of the predecessor or forming 
a holding company and that the assets 
and liabilities of the successor at the 
time of succession were substantially 
the same as those of the predecessor; or 
(ii) all predecessors met the conditions 
at the time of succession and the reg-
istrant has continued to do so since the 
succession. 

(5) Majority-Owned Subsidiaries. If a 
registrant is a majority-owned sub-
sidiary, security offerings may be reg-
istered on this form if:
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(i) The registrant-subsidiary itself 
meets the Registrant Requirements 
and the applicable Transaction Re-
quirement; 

(ii) The parent of the registrant-sub-
sidiary meets the Registrant Require-
ments and the conditions of the Trans-
action Requirement set forth in para-
graph (b)(2) of this section (Offerings of 
Certain Debt or Preferred Securities) 
are met; or 

(iii) The parent of the registrant-sub-
sidiary meets the Registrant Require-
ments and the applicable Transaction 
Requirement and fully and uncondi-
tionally guarantees the payment obli-
gations on the securities being reg-
istered, and the securities being reg-
istered are non-convertible securities.

NOTE: In the situation described in para-
graph (a)(6)(iii) of this section, the parent-
guarantor is the issuer of a separate security 
consisting of the guarantee which must be 
concurrently registered but may be reg-
istered on the same registration statement 
as are the guaranteed securities. Both the 
parent-guarantor and the subsidiary shall 
each disclose the information required by 
this Form as if each were the only registrant 
except that if the subsidiary will not be eli-
gible to file annual reports on Form 20–F or 
Form 40–F after the effective date of the reg-
istration statement, then it shall disclose 
the information specified in Form S–3 
(§ 239.13 of this chapter). Rule 3–10 of Regula-
tion S–X (§ 210.3–10 of this chapter) specifies 
the financial statements required.

(6) Electronic filings. In addition to 
satisfying the foregoing conditions, a 
registrant subject to the electronic fil-
ing requirements of Rule 101 of Regula-
tion S–T (§ 232.101 of this chapter) shall 
have filed with the Commission all re-
quired electronic filings, including con-
firming electronic copies of documents 
submitted in paper pursuant to a tem-
porary hardship exemption as provided 
in Rule 201 of Regulation S–T (§ 232.201 
of this chapter). 

(b) Transaction requirements. Security 
offerings meeting any of the following 
conditions and made by registrants 
meeting the Registrant Requirements 
above may be registered on this Form: 

(1) Primary offerings by certain reg-
istrants. Securities to be offered for 
cash by or on behalf of a registrant, 
provided that the aggregate market 
value worldwide of the voting and non-
voting common equity held by non-af-

filiates of the registrant is the equiva-
lent of $75 million or more. In the case 
of securities registered pursuant to 
this paragraph, the financial state-
ments included in this registration 
statement must comply with Item 18 of 
Form 20–F (§ 249.220f of this chapter).

Instruction to Paragraph (b)(1): The aggregate 
market value of the registrant’s outstanding 
voting stock shall be computed by use of the 
price at which the stock was last sold, or the 
average of the bid and asked prices of such 
stock, in the principal market for such stock 
as of a date within 60 days prior to the date 
of filing. See the definition of ‘‘affiliate’’ in 
Securities Act Rule 405 (§ 230.405 of this chap-
ter).

(2) Primary offerings of non-convertible 
investment grade securities. Non-convert-
ible securities to be offered for cash if 
such securities are investment grade se-
curities. A non-convertible security is 
an investment grade security if, at the 
time of sale, at least one nationally 
recognized statistical rating organiza-
tion (as that term is used in § 240.15c3–
1(c)(2)(vi)(F) of this chapter) has rated 
the security in one of its generic rating 
categories that signifies investment 
grade; typically, the four highest rat-
ing categories (within which there may 
be subcategories or gradations indi-
cating relative standing) signify in-
vestment grade. In the case of securi-
ties registered pursuant to this para-
graph, the financial statements in-
cluded in this registration statement 
may comply with Item 17 or 18 of Form 
20–F (§ 249.220f of this chapter). 

(3) Transactions involving secondary of-
ferings. Outstanding securities to be of-
fered for the account of any person 
other than the issuer, including securi-
ties acquired by standby underwriters 
in connection with the call or redemp-
tion by the issuer of warrants or a class 
of convertible securities. In the case of 
such securities, the financial state-
ments included in this registration 
statement may comply with Item 17 or 
18 of Form 20–F (§ 249.220f of this chap-
ter). In addition, Form F–3 (§ 239.33) 
may be used by affiliates to register se-
curities for resale pursuant to the con-
ditions specified in General Instruction 
C to Form S–8 (§ 239.16b). In the case of 
such securities, the financial state-
ments included in this registration
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statement must comply with Item 18 of 
Form 20–F (§ 249.220f of this chapter). 

(4) Rights offerings, dividend or interest 
reinvestment plans, and conversions or 
warrants. Securities to be offered: 

(i) Upon the exercise of outstanding 
rights granted by the issuer of the se-
curities to be offered, if such rights are 
granted pro rata to all existing secu-
rity holders of the class of securities to 
which the rights attach; or 

(ii) Pursuant to a dividend or interest 
reinvestment plan; or 

(iii) Upon the conversion of out-
standing convertible securities or upon 
the exercise of outstanding transfer-
able warrants issued by the issuer of 
the securities to be offered, or by an af-
filiate of such issuer. In the case of se-
curities registered pursuant to this 
paragraph, the financial statements in-
cluded in this registration statement 
may comply with Item 17 or 18 of Form 
20–F (§ 249.220f of this chapter). The reg-
istration of securities to be offered or 
sold in a standby underwriting in the 
United States or similar arrangement 
is not permitted pursuant to this para-
graph. See paragraphs (b) (1), (2) and (3) 
of this section. 

[47 FR 54776, Dec. 6, 1982, as amended at 56 
FR 30055, 30057, July 1, 1991; 58 FR 14681, Mar. 
18, 1993; 59 FR 21652, Apr. 26, 1994; 62 FR 26388, 
May 14, 1997]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–3, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.34 Form F–4, for registration of 
securities of foreign private issuers 
issued in certain business combina-
tion transactions. 

This form may be used by any foreign 
private issuer, as defined in rule 405 
(§ 230.405 of this chapter), for registra-
tion under the Securities Act of 1933 
(‘‘Securities Act’’) of securities to be 
issued: 

(a) In a transaction of the type speci-
fied in paragraph (a) of rule 145 
(§ 230.145 of this chapter); 

(b) In a merger in which the applica-
ble law would not require the solicita-
tion of the votes or consents of all of 
the securityholders of the company 
being acquired; 

(c) In an exchange offer for securities 
of the issuer or another entity; 

(d) In a public reoffering or resale of 
any such securities acquired pursuant 
to this registration statement; or 

(e) In more than one of the kinds of 
transactions listed in paragraphs (a) 
through (d) registered on one registra-
tion statement. 

[56 FR 30058, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–4, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.35 [Reserved]

§ 239.36 Form F–6, for registration 
under the Securities Act of 1933 of 
depositary shares evidenced by 
American Depositary Receipts. 

Form F–6 may be used for the reg-
istration under the Securities Act of 
1933 (the Securities Act) of Depositary 
shares evidenced by American Deposi-
tary Receipts (ADRs) issued by a depos-
itary against the deposit of the securi-
ties of a foreign issuer (regardless of 
the physical location of the certifi-
cates) if the following conditions are 
met: 

(a) The holder of the ADRs is entitled 
to withdraw the deposited securities at 
any time subject only to (1) temporary 
delays caused by closing transfer books 
of the depositary or the issuer of the 
deposited securities or the deposit of 
shares in connection with voting at a 
shareholders’ meeting, or the payment 
of dividends, (2) the payment of fees, 
taxes, and similar charges, and (3) com-
pliance with any laws or governmental 
regulations relating to ADRs or to the 
withdrawal of deposited securities; 

(b) The deposited securities are of-
fered or sold in transactions registered 
under the Securities Act or in trans-
actions that would be exempt there-
from if made in the United States; and 

(c) As of the filing date of this reg-
istration statement, the issuer of the 
deposited securities is reporting pursu-
ant to the periodic reporting require-
ments of section 13(a) or 15(d) of the 
Securities Exchange Act of 1934 or the 
deposited securities are exempt there-
from by Rule 12g3–2(b) (§ 240.12g3–2(b) of 
this chapter) unless the issuer of the
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deposited securities concurrently files 
a registration statement on another 
form for the deposited securities. 

[48 FR 12348, Mar. 24, 1983]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting the General Instructions to 
Form F–6, see the List of CFR Sections Af-
fected, which appears in the Finding Aids 
section of the printed volume and on GPO 
Access.

§ 239.37 Form F–7, for registration 
under the Securities Act of 1933 of 
securities of certain Canadian 
issuers offered for cash upon the 
exercise of rights granted to exist-
ing securityholders. 

(a) Form F–7 may be used for the reg-
istration under the Securities Act of 
1933 (the ‘‘Securities Act’’) of the reg-
istrant’s securities offered for cash 
upon the exercise of rights to purchase 
or subscribe for such securities that 
are granted to its existing 
securityholders in proportion to the 
number of securities held by them as of 
the record date for the rights offer. 

(b) Form F–7 is available to any reg-
istrant that: 

(1) Is incorporated or organized under 
the laws of Canada or any Canadian 
province or territory; 

(2) Is a foreign private issuer; and 
(3) Has had a class of its securities 

listed on The Montreal Exchange, The 
Toronto Stock Exchange or the Senior 
Board of the Vancouver Stock Ex-
change for the 12 calendar months im-
mediately preceding the filing of this 
Form, has been subject to the contin-
uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 36 calendar months im-
mediately preceding the filing of this 
Form, and is currently in compliance 
with obligations arising from such list-
ing and reporting.

Instruction: For purposes of this Form, ‘‘for-
eign private issuer’’ shall be construed in ac-
cordance with Rule 405 under the Securities 
Act.

(c) If the registrant is a successor 
registrant subsisting after a statutory 
amalgamation, merger, arrangement 
or other reorganization requiring the 
vote of shareholders of the partici-
pating companies (a ‘‘business com-
bination’’), the registrant shall be 

deemed to meet the 36-month reporting 
requirement and the 12-month listing 
requirement of paragraph (b)(3) of this 
section if: 

(1) The time the successor registrant 
has been subject to the continuous dis-
closure requirements of any securities 
commission or equivalent regulatory 
authority in Canada, when added sepa-
rately to the time each predecessor had 
been subject to such requirements at 
the time of the business combination, 
in each case equals at least 36 calendar 
months, provided, however, that any 
predecessor need not be considered for 
purposes of the reporting history cal-
culation if the reporting histories of 
predecessors whose assets and gross 
revenues, respectively, would con-
tribute at least 80 percent of the total 
assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro 
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior 
to the business combination, when 
combined with the reporting history of 
the successor registrant in each case 
satisfy such 36-month reporting re-
quirement; 

(2) The time the successor registrant 
has been subject to the listing require-
ments of the specified exchanges, when 
added separately to the time each pred-
ecessor had been subject to such re-
quirements at the time of the business 
combination, in each case equals at 
least 12 calendar months, provided, 
however, that any predecessor need not 
be considered for purposes of the list-
ing history calculation if the listing 
histories of predecessors whose assets 
and gross revenues, respectively, would 
contribute at least 80 percent of the 
total assets and gross revenues from 
continuing operations of the successor 
registrant, as measured based on pro 
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior 
to the business combination, when 
combined with the listing history of 
the successor registrant in each case 
satisfy such 12-month listing require-
ment; and 

(3) The successor registrant has been 
subject to such continuous disclosure 
requirements and listing requirements
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since the business combination, and is 
currently in compliance with its obli-
gations thereunder. 

(d) The rights in connection with the 
transaction granted to securityholders 
that are U.S. holders shall be granted 
upon terms and conditions not less fa-
vorable than those extended to any 
other holder of the same class of secu-
rities. The securities offered or sold 
upon exercise of rights granted to U.S. 
holders may not be registered on this 
Form if such rights are transferable 
other than in accordance with Regula-
tion S under the Securities Act.

Instruction: For purposes of this Form, the 
term ‘‘U.S. holder’’ shall mean any person 
whose address appears on the records of the 
registrant, any voting trustee, any deposi-
tary, any share transfer agent or any person 
acting on behalf of the registrant as being lo-
cated in the United States.

(e) This Form shall not be used if the 
registrant is an investment company 
registered or required to be registered 
under the Investment Company Act of 
1940. 

(f) Any non-U.S. person acting as 
trustee with respect to the securities 
being registered shall file a Form F–X 
(§ 239.42 of this chapter) with the Com-
mission at the time of filing this Form. 

[56 FR 30060, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–7, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.38 Form F–8, for registration 
under the Securities Act of 1933 of 
securities of certain Canadian 
issuers to be issued in exchange of-
fers or a business combination. 

(a) Form F–8 may be used for reg-
istration under the Securities Act of 
1933 (‘‘Securities Act’’) of securities to 
be issued in an exchange offer or in 
connection with a statutory amal-
gamation, merger, arrangement or 
other reorganization requiring the vote 
of shareholders of the participating 
companies (a ‘‘business combination’’). 
Securities may be registered on this 
Form whether they constitute the sole 
consideration for such exchange offer 
or business combination, or are offered 
in conjunction with cash. 

(b) This Form shall not be used for 
registration of securities if no takeover 
bid circular or issuer bid circular (in 
the case of an exchange offer) or infor-
mation circular (in the case of a busi-
ness combination) is prepared pursuant 
to the requirements of any Canadian 
jurisdiction due to the availability of 
an exemption from such requirements. 

(c) This Form may not be used for 
registration of derivative securities ex-
cept: 

(1) Warrants, options and rights, pro-
vided that such securities and the un-
derlying securities to which they relate 
are issued by the registrant, its parent 
or an affiliate of either; and 

(2) Convertible securities, provided 
that such securities are convertible 
only into securities of the registrant, 
its parent or an affiliate of either.

Instruction: For purposes of this Form, an 
‘‘affiliate’’ of a person is anyone who bene-
ficially owns, directly or indirectly, or exer-
cises control or direction over, more than 10 
percent of the outstanding equity shares of 
such person. The determination of a person’s 
affiliates shall be made as of the end of such 
person’s most recently completed fiscal year.

(d) In the case of an exchange offer, 
Form F–8 is available to any registrant 
that: 

(1) Is incorporated or organized under 
the laws of Canada, or any Canadian 
province or territory; 

(2) Is a foreign private issuer; 
(3) Has had a class of its securities 

listed on The Montreal Exchange, The 
Toronto Stock Exchange or the Senior 
Board of the Vancouver Stock Ex-
change for the 12 calendar months im-
mediately preceding the filing of this 
Form, has been subject to the contin-
uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 36 calendar months im-
mediately preceding the filing of this 
Form, and is currently in compliance 
with obligations arising from such list-
ing and reporting; and 

(4) Has an aggregate market value of 
the public float of its outstanding eq-
uity shares of (CN) $75 million or more; 
provided, however, that such public 
float requirement need not be satisfied 
if the issuer of the securities to be ex-
changed is also the registrant on this 
Form.
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Instructions: 1. For purposes of this Form, 
‘‘foreign private issuer’’ shall be construed in 
accordance with rule 405 under the Securities 
Act. 

2. For purposes of this Form, ‘‘equity 
shares’’ shall mean common shares, non-vot-
ing equity shares and subordinate or re-
stricted voting equity shares, but shall not 
include preferred shares. 

3. For purposes of this Form, the ‘‘public 
float’’ of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer. 

4. For purposes of this Form, the market 
value of the public float of outstanding eq-
uity shares shall be computed by use of the 
price at which such shares were last sold, or 
the average of the bid and asked prices of 
such shares, in the principal market for such 
shares as of a date within 60 days prior to the 
date of filing. If there is no market for any 
of such securities, the book value of such se-
curities computed as of the latest prac-
ticable date prior to the filing of this Form 
shall be used for purposes of calculating the 
market value, unless the issuer of such secu-
rities is in bankruptcy or receivership or has 
an accumulated capital deficit, in which case 
one-third of the principal amount, par value 
or stated value of such securities shall be 
used.

(e) In the case of an exchange offer, 
the securities to be registered on this 
Form shall be offered to U. S. holders 
upon terms and conditions not less fa-
vorable than those offered to any other 
holder of the same class of the securi-
ties to be exchanged (the ‘‘subject secu-
rities’’) for the securities of the reg-
istrant. 

(f) In the case of an exchange offer, if 
the registrant is a successor registrant 
subsisting after a business combina-
tion, the registrant shall be deemed to 
meet the 36-month reporting require-
ment and the 12-month listing require-
ment of paragraph (d)(3) of this section 
if: 

(1) The time the successor registrant 
has been subject to the continuous dis-
closure requirements of any securities 
commission or equivalent regulatory 
authority in Canada, when added sepa-
rately to the time each predecessor had 
been subject to such requirements at 
the time of the business combination, 
in each case equals at least 36 calendar 
months, provided, however, that any 
predecessor need not be considered for 
purposes of the reporting history cal-
culation if the reporting histories of 
predecessors whose assets and gross 

revenues, respectively, would con-
tribute at least 80 percent of the total 
assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro 
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior 
to the business combination, when 
combined with the reporting history of 
the successor registrant in each case 
satisfy such 36-month reporting re-
quirement; 

(2) The time the successor registrant 
has been subject to the listing require-
ments of the specified exchanges, when 
added separately to the time each pred-
ecessor had been subject to such re-
quirements at the time of the business 
combination, in each case equals at 
least 12 calendar months, provided, 
however, that any predecessor need not 
be considered for purposes of the list-
ing history calculation if the listing 
histories of predecessors whose assets 
and gross revenues, respectively, would 
contribute at least 80 percent of the 
total assets and gross revenues from 
continuing operations of the successor 
registrant, as measured based on pro 
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior 
to the business combination, when 
combined with the listing history of 
the successor registrant in each case 
satisfy such 12-month listing require-
ment; and 

(3) The successor registrant has been 
subject to such continuous disclosure 
requirements and listing requirements 
since the business combination, and is 
currently in compliance with its obli-
gations thereunder. 

(g) In the case of an exchange offer, 
the issuer of the subject securities 
shall be incorporated or organized 
under the laws of Canada or any Cana-
dian province or territory and be a for-
eign private issuer, and less than 25 
percent of the class of subject securi-
ties outstanding shall be held by U. S. 
holders.

Instructions: 1. For purposes of exchange of-
fers, the term ‘‘U. S. holder’’ shall mean any 
person whose address appears on the records 
of the issuer of the subject securities, any 
voting trustee, any depositary, any share 
transfer agent or any person acting in a
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similar capacity on behalf of the issuer of 
the subject securities as being located in the 
United States. 

2. With respect to any tender offer, includ-
ing any exchange offer, otherwise eligible to 
proceed in accordance with rule 14d–1(b) 
under the Securities Exchange Act of 1934 
(the ‘‘Exchange Act’’), the issuer of the sub-
ject securities will be presumed to be a for-
eign private issuer and U. S. holders will be 
presumed to hold less than 25 percent of such 
outstanding securities, unless (a) the aggre-
gate trading volume of that class on national 
securities exchanges in the United States 
and on NASDAQ exceeded its aggregate trad-
ing volume on securities exchanges in Can-
ada and on the Canadian Dealing Network, 
Inc. (‘‘CDN’’) over the 12 calendar month pe-
riod prior to commencement of this offer, or 
if commenced in response to a prior offer, 
over the 12 calendar month period prior to 
commencement of the initial offer (based on 
volume figures published by such exchanges 
and NASDAQ and CDN) ; (b) the most recent 
annual report or annual information form 
filed or submitted by the issuer with securi-
ties regulators of Ontario, Quebec, British 
Columbia or Alberta (or, if the issuer of the 
subject securities is not a reporting issuer in 
any of such provinces, with any other Cana-
dian securities regulator) or with the Com-
mission indicates that U. S. holders hold 25 
percent or more of the outstanding subject 
class of securities; or (c) the offeror has ac-
tual knowledge that the level of U. S. owner-
ship equals or exceeds 25 percent of such se-
curities. 

3. For purposes of this Form, if this Form 
is filed during the pendency of one or more 
ongoing cash tender or exchange offers for 
securities of the class subject to the offer 
that was commenced or was eligible to be 
commenced on Schedule 13E–4F, Schedule 
14D–1F, and/or Form F–8 or Form F–80, the 
date for calculation of U.S. ownership shall 
be the same as that date used by the initial 
bidder or issuer. 

4. For purposes of this Form, the class of 
subject securities shall not include any secu-
rities that may be converted into or are ex-
changeable for the subject securities. 

5. For purposes of exchange offers, the cal-
culation of U. S. holders shall be made as of 
the end of the subject issuer’s last quarter 
or, if such quarter terminated within 60 days 
of the filing date, as of the end of such 
issuer’s preceding quarter.

(h) In the case of a business combina-
tion, Form F–8 is available if: 

(1) Each company participating in 
the business combination, including 
the successor registrant, is incor-
porated or organized under the laws of 
Canada or any Canadian province or 

territory and is a foreign private 
issuer; 

(2) Each company participating in 
the business combination other than 
the successor registrant has had a class 
of its securities listed on The Montreal 
Exchange, The Toronto Stock Ex-
change or the Senior Board of the Van-
couver Stock Exchange for the 12 cal-
endar months immediately preceding 
the filing of this Form, has been sub-
ject to the continuous disclosure re-
quirements of any securities commis-
sion or equivalent regulatory authority 
in Canada for a period of at least 36 cal-
endar months immediately preceding 
the filing of this Form, and is cur-
rently in compliance with obligations 
arising from such listing and reporting; 
provided, however, that any such par-
ticipating company shall not be re-
quired to meet such 36-month reporting 
requirement or 12-month listing re-
quirement if other participating com-
panies whose assets and gross revenues, 
respectively, would contribute at least 
80 percent of the total assets and gross 
revenues from continuing operations of 
the successor registrant, as measured 
based on pro forma combination of the 
participating companies’ most recently 
completed fiscal years, each meet such 
reporting and listing requirements; and 

(3) The aggregate market value of the 
public float of the outstanding equity 
shares of each company participating 
in the business combination other than 
the successor registrant is (CN) $75 mil-
lion or more; provided, however, that 
any such participating company shall 
not be required to meet such public 
float requirement if other partici-
pating companies whose assets and 
gross revenues, respectively, would 
contribute at least 80 percent of the 
total assets and gross revenues from 
continuing operations of the successor 
registrant, as measured based on pro 
forma combination of the participating 
companies’ most recently completed 
fiscal years, each meet such public 
float requirement; and, provided fur-
ther, that such public float requirement 
shall be deemed satisfied in the case of 
a participating company whose equity 
shares were the subject of an exchange 
offer that was registered or would have 
been eligible for registration on Form 
F–8, Form F–9, Form F–10 or Form F–
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80, or a tender offer in connection with 
which Schedule 13E–4F or 14D–1F was 
filed or could have been filed, that ter-
minated within the last twelve months, 
if the participating company would 
have satisfied such public float require-
ment immediately prior to commence-
ment of such exchange or tender offer. 

(i) In the case of a business combina-
tion, less than 25 percent of the class of 
securities to be offered by the suc-
cessor registrant shall be held by U.S. 
holders as if measured immediately 
after completion of the business com-
bination.

Instructions: 1. For purposes of business com-
binations, the term ‘‘U.S. holder’’ shall mean 
any person whose address appears on the 
records of a participating company, any vot-
ing trustee, any depositary, any share trans-
fer agent or any person acting in a similar 
capacity on behalf of a participating com-
pany as being located in the United States. 

2. For purposes of business combinations, 
the calculation of U.S. holders shall be made 
by a participant as of the end of such partici-
pant’s last quarter or, if such quarter termi-
nated within 60 days of the filing date, as of 
the end of such participant’s preceding quar-
ter.

(j) In the case of a business combina-
tion, the securities to be registered on 
this Form shall be offered to U.S. hold-
ers upon terms and conditions not less 
favorable than those offered to any 
other holder of the same class of such 
securities of the participating com-
pany. 

(k) This Form shall not be used if the 
registrant or, in the case of an ex-
change offer, the issuer of the subject 
securities, is an investment company 
registered or required to be registered 
under the Investment Company Act of 
1940. 

(l) Registrants and any non-U.S. per-
son acting as trustee with respect to 
the securities being registered shall 
each file a Form F–X (§ 239.42 of this 
chapter) with the Commission at the 
time of filing this Form. 

[56 FR 30061, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–8, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.39 Form F–9, for registration 
under the Securities Act of 1933 of 
certain investment grade debt or 
investment grade preferred securi-
ties of certain Canadian issuers. 

(a) Form F–9 may be used for the reg-
istration under the Securities Act of 
1933 (the ‘‘Securities Act’’) of invest-
ment grade debt or investment grade 
preferred securities that are: 

(1) Offered for cash or in connection 
with an exchange offer; and 

(2) Either non-convertible or not con-
vertible for a period of at least one 
year from the date of issuance and, ex-
cept as noted in paragraph (e) of this 
section, are thereafter only convertible 
into a security of another class of the 
issuer.

Instruction: Securities shall be ‘‘investment 
grade’’ if, at the time of sale, at least one na-
tionally recognized statistical rating organi-
zation (as that term is used in relation to 
Rule 15c3–1(c)(2)(vi)(F) under the Securities 
Exchange Act of 1934 (the ‘‘Exchange Act’’) 
(§ 240.15c3–1(c)(2)(vi)(F) of this chapter)) or at 
least one Approved Rating Organization (as 
defined in National Policy Statement No. 45 
of the Canadian Securities Administrators, 
as the same may be amended from time to 
time) has rated the security in one of its ge-
neric rating categories that signifies invest-
ment grade; typically the four highest rating 
categories (within which there may be sub-
categories or gradations indicating relative 
standing) signify investment grade.

(b) Form F–9 is available to any reg-
istrant that: 

(1) Is incorporated or organized under 
the laws of Canada or any Canadian 
province or territory; 

(2) Is a foreign private issuer or a 
crown corporation; 

(3) Has been subject to the contin-
uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 12 calendar months im-
mediately preceding the filing of this 
Form, and is currently in compliance 
with such obligations; and 

(4) Has an aggregate market value of 
the public float of its outstanding eq-
uity shares of $75 million or more; pro-
vided, however, that the requirement 
set forth in this paragraph (b)(4) shall 
not apply if the securities being reg-
istered on this Form are not convert-
ible into another security.
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Instructions: 1. For purposes of this Form, 
‘‘foreign private issuer’’ shall be construed in 
accordance with rule 405 under the Securities 
Act. 

2. For purposes of this Form, the term 
‘‘crown corporation’’ shall mean a corpora-
tion all of whose common shares or com-
parable equity is owned directly or indi-
rectly by the Government of Canada or a 
Province or Territory of Canada. 

3. For purposes of this Form, the ‘‘public 
float’’ of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer. 

4. For purposes of this Form, an ‘‘affiliate’’ 
of a person is anyone who beneficially owns, 
directly or indirectly, or exercises control or 
direction over, more than 10 percent of the 
outstanding equity shares of such person. 
The determination of a person’s affiliates 
shall be made as of the end of such person’s 
most recently completed fiscal year. 

5. For purposes of this Form, ‘‘equity 
shares’’ shall mean common shares, non-vot-
ing equity shares and subordinate or re-
stricted voting equity shares, but shall not 
include preferred shares. 

6. For purposes of this Form, the market 
value of outstanding equity shares (whether 
or not held by affiliates) shall be computed 
by use of the price at which such shares were 
last sold, or the average of the bid and asked 
prices of such shares, in the principal market 
for such shares as of a date within 60 days 
prior to the date of filing. If there is no mar-
ket for any of such securities, the book value 
of such securities computed as of the latest 
practicable date prior to the filing of this 
Form shall be used for purposes of calcu-
lating the market value, unless the issuer of 
such securities is in bankruptcy or receiver-
ship or has an accumulated capital deficit, in 
which case one-third of the principal 
amount, par value or stated value of such se-
curities shall be used.

(c) In the case of an exchange offer, 
the securities to be registered on this 
Form shall be offered to U.S. holders 
upon terms and conditions not less fa-
vorable than those offered to any other 
holder of the same class of the securi-
ties to be exchanged (the ‘‘subject secu-
rities’’) for the securities of the reg-
istrant. 

(d) In the case of an exchange offer, 
the issuer of the subject securities 
shall be incorporated or organized 
under the laws of Canada or any Cana-
dian province or territory and be a for-
eign private issuer or a crown corpora-
tion.

Instructions: 1. For purposes of this Form, the 
term ‘‘U.S. holder’’ shall mean any person 
whose address appears on the records of the 

issuer of the subject securities, any voting 
trustee, any depositary, any share transfer 
agent or any person acting in a similar ca-
pacity on behalf of the issuer of the subject 
securities as being located in the United 
States. 

2. For purposes of this Form, the class of 
subject securities shall not include any secu-
rities that may be converted into or are ex-
changeable for the subject securities.

(e) If the registrant is a majority-
owned subsidiary offering debt securi-
ties or preferred securities, it shall be 
deemed to meet the requirements of 
paragraphs (b)(3) and (b)(4) of this sec-
tion if the parent of the registrant-sub-
sidiary meets the requirements of para-
graph (b) of this section, as applicable, 
and fully and unconditionally guaran-
tees the securities being registered as 
to principal and interest (if debt secu-
rities) or as to liquidation preference, 
redemption price and dividends (if pre-
ferred securities); provided, however, 
that the securities of the subsidiary 
are only convertible or exchangeable, if 
at all, for the securities of the parent. 

(f) If the registrant is a successor reg-
istrant subsisting after a statutory 
amalgamation, merger, arrangement 
or other reorganization requiring the 
vote of shareholders of the partici-
pating companies (a ‘‘business com-
bination’’), the registrant shall be 
deemed to meet the 12-month reporting 
requirement of paragraph (b)(3) of this 
section if: 

(1) The time the successor registrant 
has been subject to the continuous dis-
closure requirements of any securities 
commission or equivalent regulatory 
authority in Canada, when added sepa-
rately to the time each predecessor had 
been subject to such requirements at 
the time of the business combination, 
in each case equals at least 12 calendar 
months, provided, however, that any 
predecessor need not be considered for 
purposes of the reporting history cal-
culation if the reporting histories of 
predecessors whose assets and gross 
revenues, respectively, would con-
tribute at least 80 percent of the total 
assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro 
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior 
to the business combination, when
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combined with the reporting history of 
the successor registrant in each case 
satisfy such 12-month reporting re-
quirement; and 

(2) The successor registrant has been 
subject to such continuous disclosure 
requirements since the business com-
bination, and is currently in compli-
ance with its obligations thereunder. 

(g) This Form shall not be used for 
registration of securities if no takeover 
bid circular or issuer bid circular (in 
the case of an exchange offer) or pro-
spectus (in all other cases) is prepared 
pursuant to the requirements of any 
Canadian jurisdiction due to the avail-
ability of an exemption from such re-
quirements. 

(h) This Form shall not be used if the 
registrant or, in the case of an ex-
change offer, the issuer of the subject 
securities is an investment company 
registered or required to be registered 
under the Investment Company Act of 
1940. 

(i) Registrants and any non-U.S. per-
son acting as trustee with respect to 
the securities being registered shall 
each file a Form F–X (§ 239.42 of this 
chapter) with the Commission at the 
time of filing this Form. 

[56 FR 30063, July 1, 1991, as amended at 58 
FR 62030, Nov. 23, 1993; 59 FR 243, Jan. 4, 1994]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–9, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.40 Form F–10, for registration 
under the Securities Act of 1933 of 
securities of certain Canadian 
issuers. 

(a) Form F–10 may be used for the 
registration of securities under the Se-
curities Act of 1933 (the ‘‘Securities 
Act’’), including securities to be issued 
in an exchange offer or in connection 
with a statutory amalgamation, merg-
er, arrangement or other reorganiza-
tion requiring the vote of shareholders 
of the participating companies (a 
‘‘business combination’’). 

(b) This Form may not be used for 
registration of derivative securities ex-
cept: 

(1) Warrants, options and rights, pro-
vided that such securities and the un-
derlying securities to which they relate 

are issued by the registrant, its parent 
or an affiliate of either; and 

(2) Convertible securities, provided 
that such securities are convertible 
only into securities of the registrant, 
its parent or an affiliate of either.

Instruction: For purposes of this Form, an 
‘‘affiliate’’ of a person is anyone who bene-
ficially owns, directly or indirectly, or exer-
cises control or direction over, more than 10 
percent of the outstanding equity shares of 
such person. The determination of a person’s 
affiliates shall be made as of the end of such 
person’s most recently completed fiscal year.

(c) Form F–10 is available to any reg-
istrant that: 

(1) Is incorporated or organized under 
the laws of Canada or any Canadian 
province or territory; 

(2) Is a foreign private issuer; 
(3) Has been subject to the contin-

uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 12 calendar months im-
mediately preceding the filing of this 
Form, and is currently in compliance 
with such obligations, provided, how-
ever, that in the case of a business com-
bination, each participating company 
other than the successor registrant 
must meet such 12-month reporting ob-
ligation, except that any such partici-
pating company shall not be required 
to meet such reporting requirement if 
other participating companies whose 
assets and gross revenues, respectively, 
would contribute at least 80 percent of 
the total assets and gross revenues 
from continuing operations of the suc-
cessor registrant, as measured based on 
pro forma combination of the partici-
pating companies’ most recently com-
pleted fiscal years, each meet such re-
porting requirement; and 

(4) Has an aggregate market value of 
the public float of its outstanding eq-
uity shares of $75 million or more; pro-
vided, however, that in the case of a 
business combination, the aggregate 
market value of the public float of the 
outstanding equity shares of each par-
ticipating company other than the suc-
cessor registrant is $75 million or more, 
except that any such participating 
company shall not be required to meet 
such public float requirement if other 
participating companies whose assets 
and gross revenues, respectively, would
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contribute at least 80 percent of the 
total assets and gross revenues from 
continuing operations of the successor 
registrant, as measured based on pro 
forma combination of the participating 
companies’ most recently completed 
fiscal years, each meet such public 
float requirement; and provided, fur-
ther, that in the case of a business com-
bination, such public float requirement 
shall be deemed satisfied in the case of 
a participating company whose equity 
shares were the subject of an exchange 
offer that was registered or would have 
been eligible for registration on Form 
F–8, Form F–9, Form F–10 or Form F–
80 (§§ 239.38, 239.39, 239.40 or 239.41) or a 
tender offer in connection with which 
Schedule 13E–4F or 14D–1F (§§ 240.13e–
102 or 240.14d–102 of this chapter) was 
filed or could have been filed, that ter-
minated within the last twelve months, 
if the participating company would 
have satisfied such public float require-
ment immediately prior to commence-
ment of such exchange or tender offer.

Instructions: 1. For purposes of this Form, 
‘‘foreign private issuer’’ shall be construed in 
accordance with rule 405 under the Securities 
Act. 

2. For purposes of this Form, the ‘‘public 
float’’ of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer. 

3. For purposes of this Form, ‘‘equity 
shares’’ shall mean common shares, non-vot-
ing equity shares and subordinate or re-
stricted voting equity shares, but shall not 
include preferred shares. 

4. For purposes of this Form, the market 
value of outstanding equity shares (whether 
or not held by affiliates) shall be computed 
by use of the price at which such shares were 
last sold, or the average of the bid and asked 
prices of such shares, in the principal market 
for such shares as of a date within 60 days 
prior to the date of filing. If there is no mar-
ket for any of such securities, the book value 
of such securities computed as of the latest 
practicable date prior to the filing of this 
Form shall be used for purposes of calcu-
lating the market value, unless the issuer of 
such securities is in bankruptcy or receiver-
ship or has an accumulated capital deficit, in 
which case one-third of the principal 
amount, par value or stated value of such se-
curities shall be used.

(d) In the case of an exchange offer, 
the issuer of the securities to be ex-
changed (the ‘‘subject securities’’) for 
securities of the registrant shall be in-
corporated or organized under the laws 

of Canada or any Canadian province or 
territory and be a foreign private 
issuer. 

(e) In the case of a business combina-
tion, each participating company shall 
be incorporated or organized under the 
laws of Canada or any Canadian prov-
ince or territory and be a foreign pri-
vate issuer. 

(f) In the case of an exchange offer, 
the securities to be registered on this 
Form shall be offered to U.S. holders 
upon terms and conditions not less fa-
vorable than those offered to any other 
holder of the same class of the subject 
securities. 

(g) In the case of a business combina-
tion, the securities to be registered on 
this Form shall be offered to U.S. hold-
ers upon terms and conditions not less 
favorable than those offered to any 
other holder of the same class of such 
securities of the participating com-
pany.

Instructions: 1. For purposes of exchange of-
fers, the term ‘‘U.S. holder’’ shall mean any 
person whose address appears on the records 
of the issuer of the subject securities, any 
voting trustee, any depositary, any share 
transfer agent or any person acting in a 
similar capacity on behalf of the issuer of 
the subject securities as being located in the 
United States. 

2. For purposes of business combinations, 
the term ‘‘U.S. holder’’ shall mean any per-
son whose address appears on the records of 
a participating company, any voting trustee, 
any depositary, any share transfer agent or 
any person acting in a similar capacity on 
behalf of a participating company as being 
located in the United States. 

3. For purposes of this Form, the class of 
subject securities shall not include any secu-
rities that may be converted into or are ex-
changeable for the subject securities.

(h) With respect to registration of 
debt securities or preferred securities 
on this Form, if the registrant is a ma-
jority-owned subsidiary, it shall be 
deemed to meet the requirements of 
paragraphs (c)(3) and (c)(4) of this sec-
tion if the parent of the registrant-sub-
sidiary meets the requirements of para-
graph (c) of this section and fully and 
unconditionally guarantees the securi-
ties being registered as to principal and 
interest (if debt securities) or as to liq-
uidation preference, redemption price 
and dividends (if preferred shares); pro-
vided, however, that the securities of 
the subsidiary are only convertible or
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exchangeable, if at all, for the securi-
ties of the parent. 

(i) If the registrant is a successor reg-
istrant subsisting after a business com-
bination, it shall be deemed to meet 
the 12-month reporting requirement of 
paragraph (c)(3) of this section if: 

(1) The time the successor registrant 
has been subject to the continuous dis-
closure requirements of any securities 
commission or equivalent regulatory 
authority in Canada, when added sepa-
rately to the time each predecessor had 
been subject to such requirements at 
the time of the business combination, 
in each case equals at least 12 calendar 
months, provided, however, that any 
predecessor need not be considered for 
purposes of the reporting history cal-
culation if the reporting histories of 
predecessors whose assets and gross 
revenues, respectively, would con-
tribute at least 80 percent of the total 
assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro 
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior 
to the business combination, when 
combined with the reporting history of 
the successor registrant in each case 
satisfy such 12-month reporting re-
quirement; and 

(2) The successor registrant has been 
subject to such continuous disclosure 
requirements since the business com-
bination, and is currently in compli-
ance with its obligations thereunder. 

(j) This Form shall not be used for 
registration of securities if no takeover 
bid circular or issuer bid circular (in 
the case of an exchange offer) or infor-
mation circular (in the case of a busi-
ness combination) or prospectus (in all 
other cases) is prepared pursuant to 
the requirements of any Canadian ju-
risdiction due to the availability of an 
exemption from such requirements. 

(k) This Form shall not be used if the 
registrant or, in the case of an ex-
change offer, the issuer of the subject 
securities is an investment company 
registered or required to be registered 
under the Investment Company Act of 
1940. 

(l) Registrants and any non-U.S. per-
son acting as trustee with respect to 
the securities being registered shall 

each file a Form F–X (§ 239.42 of this 
chapter) with the Commission at the 
time of filing this Form. 

[56 FR 30064, July 1, 1991, as amended at 58 
FR 62030, Nov. 23, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–10, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.41 Form F–80, for registration 
under the Securities Act of 1933 of 
securities of certain Canadian 
issuers to be issued in exchange of-
fers or a business combination. 

(a) Form F–80 may be used for reg-
istration under the Securities Act of 
1933 (‘‘Securities Act’’) of securities to 
be issued in an exchange offer or in 
connection with a statutory amal-
gamation, merger, arrangement or 
other reorganization requiring the vote 
of shareholders of the participating 
companies (a ‘‘business combination’’). 
Securities may be registered on this 
Form whether they constitute the sole 
consideration for such exchange offer 
or business combination, or are offered 
in conjunction with cash. 

(b) This Form shall not be used for 
registration of securities if no takeover 
bid circular or issuer bid circular (in 
the case of an exchange offer) or infor-
mation circular (in the case of a busi-
ness combination) is prepared pursuant 
to the requirements of any Canadian 
jurisdiction due to the availability of 
an exemption from such requirements. 

(c) This Form may not be used for 
registration of derivative securities ex-
cept: 

(1) Warrants, options and rights, pro-
vided that such securities and the un-
derlying securities to which they relate 
are issued by the registrant, its parent 
or an affiliate of either; and 

(2) Convertible securities, provided 
that such securities are convertible 
only into securities of the registrant, 
its parent or an affiliate of either.

Instruction: For purposes of this Form, an 
‘‘affiliate’’ of a person is anyone who bene-
ficially owns, directly or indirectly, or exer-
cises control or direction over, more than 10 
percent of the outstanding equity shares of 
such person. The determination of a person’s 
affiliates shall be made as of the end of such 
person’s most recently completed fiscal year.
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(d) In the case of an exchange offer, 
Form F–80 is available to any reg-
istrant that: 

(1) Is incorporated or organized under 
the laws of Canada or any Canadian 
province or territory; 

(2) Is a foreign private issuer; 
(3) Has had a class of its securities 

listed on The Montreal Exchange, The 
Toronto Stock Exchange or the Senior 
Board of the Vancouver Stock Ex-
change for the 12 calendar months im-
mediately preceding the filing of this 
Form, has been subject to the contin-
uous disclosure requirements of any se-
curities commission or equivalent reg-
ulatory authority in Canada for a pe-
riod of at least 36 calendar months im-
mediately preceding the filing of this 
Form, and is currently in compliance 
with obligations arising from such list-
ing and reporting; and 

(4) Has an aggregate market value of 
the public float of its outstanding eq-
uity shares of (CN) $75 million or more; 
provided, however, that such public 
float requirement need not be satisfied 
if the issuer of the securities to be ex-
changed is also the registrant on this 
Form.

Instructions: 1. For purposes of this Form, 
‘‘foreign private issuer’’ shall be construed in 
accordance with Rule 405 under the Securi-
ties Act. 

2. For purposes of this Form, ‘‘equity 
shares’’ shall mean common shares, non-vot-
ing equity shares and subordinate or re-
stricted voting equity shares, but shall not 
include preferred shares. 

3. For purposes of this Form, the ‘‘public 
float’’ of specified securities shall mean only 
such securities held by persons other than 
affiliates of the issuer. 

4. For purposes of this Form, the market 
value of the public float of outstanding eq-
uity shares shall be computed by use of the 
price at which such shares were last sold, or 
the average of the bid and asked prices of 
such shares, in the principal market for such 
shares as of a date within 60 days prior to the 
date of filing. If there is no market for any 
of such securities, the book value of such se-
curities computed as of the latest prac-
ticable date prior to the filing of this Form 
shall be used for purposes of calculating the 
market value, unless the issuer of such secu-
rities is in bankruptcy or receivership or has 
an accumulated capital deficit, in which case 
one-third of the principal amount, par value 
or stated value of such securities shall be 
used.

(e) In the case of an exchange offer, 
the securities to be registered on this 
Form shall be offered to U. S. holders 
upon terms and conditions not less fa-
vorable than those offered to any other 
holder of the same class of the securi-
ties to be exchanged (the ‘‘subject secu-
rities’’) for the securities of the reg-
istrant. 

(f) In the case of an exchange offer, if 
the registrant is a successor registrant 
subsisting after a business combina-
tion, the registrant shall be deemed to 
meet the 36-month reporting require-
ment and the 12-month listing require-
ment of paragraph (d) (3) of this section 
if: 

(1) The time the successor registrant 
has been subject to the continuous dis-
closure requirements of any securities 
commission or equivalent regulatory 
authority in Canada, when added sepa-
rately to the time each predecessor had 
been subject to such requirements at 
the time of the business combination, 
in each case equals at least 36 calendar 
months, provided, however, that any 
predecessor need not be considered for 
purposes of the reporting history cal-
culation if the reporting histories of 
predecessors whose assets and gross 
revenues, respectively, would con-
tribute at least 80 percent of the total 
assets and gross revenues from con-
tinuing operations of the successor reg-
istrant, as measured based on pro 
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior 
to the business combination, when 
combined with the reporting history of 
the successor registrant in each case 
satisfy such 36-month reporting re-
quirement; 

(2) The time the successor registrant 
has been subject to the listing require-
ments of the specified exchanges, when 
added separately to the time each pred-
ecessor had been subject to such re-
quirements at the time of the business 
combination, in each case equals at 
least 12 calendar months, provided, 
however, that any predecessor need not 
be considered for purposes of the list-
ing history calculation if the listing 
histories of predecessors whose assets 
and gross revenues, respectively, would 
contribute at least 80 percent of the 
total assets and gross revenues from
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continuing operations of the successor 
registrant, as measured based on pro 
forma combination of such partici-
pating companies’ most recently com-
pleted fiscal years immediately prior 
to the business combination, when 
combined with the listing history of 
the successor registrant in each case 
satisfy such 12-month listing require-
ment; and 

(3) The successor registrant has been 
subject to such continuous disclosure 
requirements and listing requirements 
since the business combination, and is 
currently in compliance with its obli-
gations thereunder. 

(g) In the case of an exchange offer, 
the issuer of the subject securities 
shall be incorporated or organized 
under the laws of Canada or any Cana-
dian province or territory and be a for-
eign private issuer, and less than 40 
percent of the class of subject securi-
ties outstanding shall be held by U.S. 
holders.

Instructions: 1. For purposes of exchange of-
fers, the term ‘‘U.S. holder’’ shall mean any 
person whose address appears on the records 
of the issuer of the subject securities, any 
voting trustee, any depositary, any share 
transfer agent or any person acting in a 
similar capacity on behalf of the issuer of 
the subject securities as being located in the 
United States. 

2. With respect to any tender offer, includ-
ing any exchange offer, otherwise eligible to 
proceed in accordance with Rule 14d–1(b) 
under the Securities Exchange Act of 1934 
(the ‘‘Exchange Act’’), the issuer of the sub-
ject securities will be presumed to be a for-
eign private issuer and U.S. holders will be 
presumed to hold less than 40 percent of such 
outstanding securities, unless (a) the aggre-
gate trading volume of that class on national 
securities exchanges in the United States 
and on NASDAQ exceeded its aggregate trad-
ing volume on securities exchanges in Can-
ada and on the Canadian Dealing Network, 
Inc. (‘‘CDN’’) over the 12 calendar month pe-
riod prior to commencement of this offer, or 
if commenced in response to a prior offer, 
over the 12 calendar month period prior to 
commencement of the initial offer (based on 
volume figures published by such exchanges 
and NASDAQ and CDN); (b) the most recent 
annual report or annual information form 
filed or submitted by the issuer with securi-
ties regulators of Ontario, Quebec, British 
Columbia or Alberta (or, if the issuer of the 
subject securities is not a reporting issuer in 
any of such provinces, with any other Cana-
dian securities regulator) or with the Com-
mission indicates that U.S. holders hold 40 

percent or more of the outstanding subject 
class of securities; or (c) the offeror has ac-
tual knowledge that the level of U.S. owner-
ship equals or exceeds 40 percent of such se-
curities. 

3. For purposes of this Form, if this Form 
is filed during the pendency of one or more 
ongoing cash tender or exchange offers for 
securities of the class subject to the offer 
that was commenced or was eligible to be 
commenced on Schedule 13E–4F, Schedule 
14D–1F, and/or Form F–8 or Form F–80, the 
date for calculation of U.S. ownership shall 
be the same as that date used by the initial 
bidder or issuer. 

4. For purposes of this Form, the class of 
subject securities shall not include any secu-
rities that may be converted into or are ex-
changeable for the subject securities. 

5. For purposes of exchange offers, the cal-
culation of U.S. holders shall be made as of 
the end of the subject issuer’s last quarter 
or, if such quarter terminated within 60 days 
of the filing date, as of the end of such 
issuer’s preceding quarter.

(h) In the case of a business combina-
tion, Form F–80 is available if: 

(1) Each company participating in 
the business combination, including 
the successor registrant, is incor-
porated or organized under the laws of 
Canada or any Canadian province or 
territory and is a foreign private 
issuer; 

(2) Each company participating in 
the business combination other than 
the successor registrant has had a class 
of its securities listed on The Montreal 
Exchange, The Toronto Stock Ex-
change or the Senior Board of the Van-
couver Stock Exchange for the 12 cal-
endar months immediately preceding 
the filing of this Form, has been sub-
ject to the continuous disclosure re-
quirements of any securities commis-
sion or equivalent regulatory authority 
in Canada for a period of at least 36 cal-
endar months immediately preceding 
the filing of this Form, and is cur-
rently in compliance with obligations 
arising from such listing and reporting; 
provided, however, that any such par-
ticipating company shall not be re-
quired to meet such 36-month reporting 
requirement or 12-month listing re-
quirement if other participating com-
panies whose assets and gross revenues, 
respectively, would contribute at least 
80 percent of the total assets and gross 
revenues from continuing operations of 
the successor registrant, as measured 
based on pro forma combination of the
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participating companies’ most recently 
completed fiscal years, each meet such 
reporting and listing requirements; and 

(3) The aggregate market value of the 
public float of the outstanding equity 
shares of each company participating 
in the business combination other than 
the successor registrant is (CN) $75 mil-
lion or more; provided, however, that 
any such participating company shall 
not be required to meet such public 
float requirement if other partici-
pating companies whose assets and 
gross revenues, respectively, would 
contribute at least 80 percent of the 
total assets and gross revenues from 
continuing operations of the successor 
registrant, as measured based on pro 
forma combination of the participating 
companies’ most recently completed 
fiscal years, each meet such public 
float requirement; and, provided fur-
ther, that such public float requirement 
shall be deemed satisfied in the case of 
a participating company whose equity 
shares were the subject of an exchange 
offer that was registered or would have 
been eligible for registration on Form 
F–8, Form F–9, Form F–10 or Form F–
80, or a tender offer in connection with 
which Schedule 13E–4F or 14D–1F was 
filed or could have been filed, that ter-
minated within the last twelve months, 
if the participating company would 
have satisfied such public float require-
ment immediately prior to commence-
ment of such exchange or tender offer. 

(i) In the case of a business combina-
tion, less than 40 percent of the class of 
securities to be offered by the suc-
cessor registrant shall be held by U.S. 
holders, as if measured immediately 
after completion of the business com-
bination.

Instructions: 1. For purposes of business com-
binations, the term ‘‘U.S. holder’’ shall mean 
any person whose address appears on the 
records of a participating company, any vot-
ing trustee, any depositary, any share trans-
fer agent or any person acting in a similar 
capacity on behalf of a participating com-
pany as being located in the United States. 

2. For purposes of business combinations, 
the calculation of U.S. holders shall be made 
by a participant as of the end of such partici-
pant’s last quarter or, if such quarter termi-
nated within 60 days of the filing date, as of 
the end of such participant’s preceding quar-
ter.

(j) In the case of a business combina-
tion, the securities to be registered on 
this Form shall be offered to U.S. hold-
ers upon terms and conditions not less 
favorable than those offered to any 
other holder of the same class of such 
securities of the participating com-
pany. 

(k) This Form shall not be used if the 
registrant or, in the case of an ex-
change offer, the issuer of the subject 
securities is an investment company 
registered or required to be registered 
under the Investment Company Act of 
1940. 

(l) Registrants and any non-U.S. per-
son acting as trustee with respect to 
the securities being registered shall 
each file a Form F–X (§ 239.42 of this 
chapter) with the Commission at the 
time of filing this Form. 

[56 FR 30065, July 1, 1991]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–80, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.42 Form F–X, for appointment of 
agent for service of process and un-
dertaking for issuers registering se-
curities on Form F–8, F–9, F–10, or 
F–80 (§§ 239.38, 239.39, 239.40, or 
239.41 of this chapter) or reg-
istering securities or filing periodic 
reports on Form 40–F (§ 249.240f of 
this chapter), or by any issuer or 
other non-U.S. person filing tender 
offer documents on Schedule 13E–
4F, 14D–1F or 14D–9F (§§ 240.13e–
102, 240.14d–102 or 240.14d–103 of 
this chapter), by any non-U.S. per-
son acting as trustee with respect 
to securities registered on Form F–7 
(§ 239.37 of this chapter), F–8, F–9, 
F–10, F–80 or SB–2 (§ 239.10 of this 
chapter), or by a Canadian issuer 
qualifying an offering statement 
pursuant to Regulation A (§ 230.251 
et seq.) on Form 1–A (§ 239.90 of this 
chapter), or registering securities 
on Form SB–2, or by any non-U.S. 
issuer providing Form CB to the 
Commission in connection with a 
tender offer, rights offering or busi-
ness combination. 

Form F–X shall be filed with the 
Commission: 

(a) By any issuer registering securi-
ties on Form F–8, F–9, F–10, F–80 or 
SB–2 under the Securities Act of 1933;
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(b) By any issuer registering securi-
ties on Form 40–F under the Securities 
Exchange Act of 1934; 

(c) By any issuer filing a periodic re-
port on Form 40–F, if it has not pre-
viously filed a Form F–X in connection 
with the class of securities in relation 
to which the obligation to file a report 
on Form 40–F arises; 

(d) By any issuer or other non-U.S. 
person filing tender offer documents on 
Schedule 13E–4F, 14D–1F or 14D–9F; 

(e) By any non-U.S. person acting as 
trustee with respect to securities reg-
istered on Form F–7, F–8, F–9, F–10 or 
F–80; 

(f) By a Canadian issuer qualifying an 
offering statement pursuant to the pro-
visions of Regulation A, or registering 
securities on Form SB–2; and 

(g) By any non-U.S. issuer providing 
Form CB to the Commission in connec-
tion with a tender offer, rights offering 
or business combination. 

[56 FR 30067, July 1, 1991, as amended at 57 
FR 36475, Aug. 13, 1992; 64 FR 61402, Nov. 10, 
1999]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form F–X, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.43 Form F–N, appointment of 
agent for service of process by for-
eign banks and foreign insurance 
companies and certain of their 
holding companies and finance sub-
sidiaries making public offerings of 
securities in the United States. 

Form F–N shall be filed with the 
Commission in connection with the fil-
ing of a registration statement under 
the Act by those entities specified in 
rule 489 (17 CFR 230.489). 

[56 FR 56299, Nov. 4, 1991]

§§ 239.44–239.61 [Reserved]

§ 239.62 Form ET, transmittal form for 
electronic format documents on 
magnetic tape or diskette to be filed 
on the EDGAR system. 

This form shall accompany elec-
tronic filings submitted on magnetic 
tape or diskette under the EDGAR sys-
tem. 

[57 FR 18218, Apr. 29, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER 
Citations affecting Form ET, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.63 Form ID, uniform application 
for access codes to file on EDGAR. 

(a) Form ID is to be used by reg-
istrants, third party filers, or their 
agents for the purpose of requesting as-
signment of access codes to permit fil-
ing on EDGAR, as follows: 

(1) Central Index Key (CIK)—uniquely 
identifies each filer, filing agent, and 
training agent. 

(2) CIK Confirmation Code (CCC)—
used in the header of a filing in con-
junction with the CIK of the filer to en-
sure that the filing has been authorized 
by the filer. 

(3) Password (PW)—allows a filer, fil-
ing agent or training agent to log on to 
the EDGAR system, submit filings, and 
change its CCC. 

(4) Password Modification Authoriza-
tion Code (PMAC)—allows a filer, filing 
agent or training agent to change its 
Password. 

(b) Form ID also may be used or the 
purpose of requesting a reassignment 
of their CCC, PW and PMAC. 

[57 FR 18218, Apr. 29, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form ID, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.64 Form SE, form for submission 
of paper format exhibits by elec-
tronic filers. 

This form shall be used by an elec-
tronic filer for the submission of any 
paper format document relating to an 
otherwise electronic filing, as provided 
in Rule 311 of Regulation S–T (§ 232.311 
of this chapter). 

[58 FR 14682, Mar. 18, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form SE, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.
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§ 239.65 Form TH—Notification of reli-
ance on temporary hardship exemp-
tion. 

Form TH shall be filed by any elec-
tronic filer who submits to the Com-
mission, pursuant to a temporary hard-
ship exemption, a document in paper 
format that otherwise would be re-
quired to be submitted electronically, 
as prescribed by Rule 201(a) of Regula-
tion S–T (§ 232.201(a) of this chapter). 

[58 FR 14682, Mar. 18, 1993]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form TH, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

Subpart B—Forms Pertaining to 
Exemptions

§ 239.90 Form 1–A, offering statement 
under Regulation A. 

This form shall be used for filing 
under Regulation A (§§ 230.251–230.263 of 
this chapter). 

[57 FR 36476, Aug. 13, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form 1–A, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.91 Form 2–A, report pursuant to 
Rule 257 of Regulation A. 

This form shall be used for reports of 
sales and use of proceeds pursuant to 
Rule 257 of Regulation A (§ 230.257 of 
this chapter). 

[57 FR 36476, Aug. 13, 1992]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form 2–A, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§§ 239.92–239.143 [Reserved]

§ 239.144 Form 144, for notice of pro-
posed sale of securities pursuant to 
§ 230.144 of this chapter. 

(a) Except as indicated in paragraph 
(b) of this section, this form shall be 
filed in triplicate with the Commission 
at its principal office in Washington, 
DC, by each person who intends to sell 
securities in reliance upon § 230.144 of 
this chapter and shall be transmitted 

for filing concurrently with either the 
placing with a broker of an order to 
execute a sale of securities or the exe-
cution directly with a market maker of 
a sale of securities. 

(b) This form need not be filed if the 
amount of securities to be sold during 
any period of 3 months does not exceed 
500 shares or other units and the aggre-
gate sale price thereof does not exceed 
$10,000. 

(c) Under sections 2(11), 4(1), 4(2), 4(4) 
and 19(a) of the Securities Act of 1933 
(17 CFR 230) and Rule 144 thereunder, 
the Commission is authorized to solicit 
the information required to be supplied 
by this form by persons desiring to sell 
unregistered securities. Disclosure of 
the information specified in this form 
is mandatory before processing notices 
of proposed sale of securities under 
§ 230.144 of this chapter. The informa-
tion will be used for the primary pur-
pose of disclosing the proposed sale of 
unregistered securities by persons 
deemed not to be engaged in the dis-
tribution of securities. This notice will 
be made a matter of public record. 
Therefore, any information given will 
be available for inspection by any 
member of the public. Because of the 
public nature of the information, the 
Commission can utilize it for a variety 
of purposes, including referral to other 
governmental authorities or securities 
self-regulatory organizations for inves-
tigatory purposes or in connection 
with litigation involving the Federal 
securities laws or other civil, criminal 
or regulatory statutes or provisions. 
Social security account numbers, if 
furnished, will assist the Commission 
in identifying persons desiring to sell 
unregistered securities and, therefore, 
in promptly processing notices of pro-
posed sale of securities. Failure to dis-
close the information requested by 
Form 144 would make an exception 
under § 230.144 of this chapter unavail-
able and may result in civil or criminal 
action for violations of the Federal se-
curities laws. 

[37 FR 4329, Mar. 2, 1972, as amended at 40 FR 
55319, Nov. 28, 1975; 43 FR 5423, Nov. 21, 1978; 
62 FR 35340, July 1, 1997]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form 144, see the List of 
CFR Sections Affected, which appears in the
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Finding Aids section of the printed volume 
and on GPO Access.

§§ 239.145–239.199 [Reserved]

§ 239.200 Form 1–E, notification under 
Regulation E. 

This form shall be used for notifica-
tion pursuant to Rule 604 (§ 230.604 of 
this chapter) of Regulation E 
(§§ 230.601–230.610a of this chapter) by a 
small business investment company or 
business development company de-
scribed in Rule 602 (§ 230.602 of this 
chapter). 

(Secs 3(b) and 3(c), Securities Act of 1933 (15 
U.S.C. 77c (b) and (c); sec. 38, Investment 
Company Act of 1940 (15 U.S.C. 80a–37)) 

[49 FR 35347, Sept. 7, 1984]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations Form 1–E, see the List of CFR Sec-
tions Affected, which appears in the Finding 
Aids section of the printed volume and on 
GPO Access.

§ 239.201 Form 2–E, report of sales 
pursuant to Rule 609 of Regulation 
E. 

This form shall be used for report of 
sales of securities under Regulation E 
(§§ 230.601—230.610a of this chapter) by a 
small business investment company de-
scribed in Rule 602 (§ 230.602 of this 
chapter) as required by Rule 609 of Reg-
ulation E (§ 230.609 of this chapter).

§§ 239.202–239.300 [Reserved]

§ 239.500 Form D, notice of sales of se-
curities under Regulation D and 
section 4(6) of the Securities Act of 
1933. 

(a) Five copies of a notice on this 
form shall be filed with the Commis-
sion no later than 15 days after the 
first sale of securities in an offering 
under Regulation D (§ 230.501—§ 230.508 
of this chapter) or under section 4(6) of 
the Securities Act of 1933. 

(b) One copy of every notice on Form 
D shall be manually signed by a person 
duly authorized by the issuer. 

(c) When sales are made under 
§ 230.505, the notice shall contain an un-
dertaking by the issuer to furnish to 
the Commission, upon the written re-
quest of its staff, the information fur-
nished to non-accredited investors. 

(d) Amendments to notices filed 
under paragraph (a) need only report 
the issuer’s name and the information 
required by Part C and any material 
change in the facts from those set forth 
in Parts A and B. 

(e) A notice on Form D shall be con-
sidered filed with the Commission 
under paragraph (a) of this section: 

(1) As of the date on which it is re-
ceived at the Commission’s principal 
office in Washington DC; or 

(2) As of the date on which the notice 
is mailed by means of United States 
registered or certified mail to the Com-
mission’s principal office in Wash-
ington, DC, if the notice is delivered to 
such office after the date on which it is 
required to be filed. 

[54 FR 11374, Mar. 20, 1989]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form D, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.

§ 239.701 [Reserved]

§ 239.800 Form CB, report of sales of 
securities in connection with an ex-
change offer or a rights offering. 

This Form is used to report sales of 
securities in connection with a rights 
offering in reliance upon § 230.801 of 
this chapter and to report sales of secu-
rities in connection with an exchange 
offer or business combination in reli-
ance upon § 230.802 of this chapter. 

[64 FR 61403, Nov. 10, 1999]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting Form CB, see the List of 
CFR Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and on GPO Access.
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